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INTRODUCTION 



ALTHOUGH there is no diminution in the 
number of legal practitioners, there is an 
increasing desire on the part of business 
men to know something of "how they stand" in 
certain circumstances without having recourse to 
their solicitors. They do not, however, wish to go 
to the expense of costly Law books, and it is even 
possible some of them recognise that were they to 
do so, the last state would be worse than the first. 
What they desire is the Law laid down plainly and 
concisely^ in volumes which are neither bulky nor 
expensive. This is particularly the position in Ship- 
ping afiairs, where all concerned in the industry — 
be they Owners, Brokers, Merchants or Officers — 
are almost daily confronted with some legal problem 
or another, small perhaps in itself, but yet of im- 
portance to them. X 

To meet this demand. The Syren and Shipping, 
Limited, have decided to issue a series of " Hand^ 
books on Shipping Law." These, it is hoped, will 
fulfil the desired conditions ; but in aiming at 
brevity and moderate cost, the absolute necessity 
of accuracy will be kept fully in mind, so that in 
consulting any of the series the inquirer will have 
no cause to fear that what he finds within its covers 
will lead him on the path which he should not take. 
The first volume deals with Demurrage, an im- 
portant subject on which there is at present no 
recognised text-book dealing exclusively with that 
branch of law, hence the initial volume of the series 
wiU appeal not only to men actually engaged in 
Shipping, but should be of service also to the legal 
community. 

The Syren aistd Shipping, Ltd. 

•93 LsAOXNHAu. Street, 

London, E.C. 
April, 1907. 



PREFACE 



THE kw relating to Demurrage is a branch of 
mercantile law of the greatest importance 
to Shipowners, Charterers and Merchants. 
Although the subject is dealt with somewhat briefly 
in the books relating to the law of Merchant 
Shipping, yet so far as the author is aware, there is 
no separate treatise on this subject either in this 
country, America, or Australia. As the work 
contains many references to American decisions 
and as the law of demurrage is in those countries 
to all intents and purposes identical with our own, 
it is hoped that this treatise may be found useful 
to the lawyers and merchants of those countries^ 
The present work has been prepared with special 
reference to making it acceptable in its scope and 
character to the practising lawyer, as well as to the 
commercial community in general. It is believed 
that this volume contains a reference to every decision 
on the subject, and to a nimiber of the more 
important American decisions, and with very few 
exceptions, the facts of each case, with the decision 
of the Court, have been given fully, with quotations 
from the judgments of eminent Judges where it 
has been thought advisable in order to make the law 
clear. It has, however, been found impossible to 
reconcile in all cases the different decisions, as they 
appear somewhat contradictory; but this may be 
partly due to some particular fact having been 
omitted by the reporter, or some previous decision 
not having been brought to the notice of the Court. 



It has been the aim of many authors to give> 
as succinctly as possible, the propositions decided by 
the Courts. This plan has not been adopted in the 
present work, it being in the opinion of the author 
the least serviceable in a legal treatise. The reports 
of cases are contained in hundreds of volumes^ 
and are not always available to even the lawyer with 
a good legal library, whilst to the ordinary merchant 
they are wholly inaccessible. A treatise which 
epitomises in a line or two an important decision 
establishing a proposition of law often proves very 
unsatisfactory, and gives rise to a regret that more 
facts are not given. This is particularly so in a 
branch of law like that of Demurrage, where so 
much depends on the particular words used in the 
charter-party or bill of lading. Where a case is 
merely referred to without the facts, the facts may 
in most cases be found in another part of the book 
by referring to the table of cases. 

J. E. R. STEPHENS. 

2, ESSEX COURT, 

TEMPLE, B.C., 
Aprils 1907* 
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CHAPTER I. 

DEFINITIONS. 



DEMURRAGE. 

Demurrage may be defined generally as a compensa- 
tion paid by the shipper of goods to the shipowner for 
delay in taking his goods on board or out of the ship 
which carries them, whether under a charter-party 
(C./P.) or bill of lading (B./L.).» " The days which 
are given to the charterer in a charter-party either to 
load or unload without paying for the use of the ship 
are the lay days; then days are sometimes given also 
in favour of the charterer, which are called ' demur- 
rage days.' These are days beyond the lay days, but 
during which he has to pay for the use of the ship in a 
fixed sum.*'* This "fixed sum" may be an agreed 
rate of compensation for every ''day," ''weather 
working day," or " hour," occupied in loading or un- 
loading beyond the lay days. The word demurrage, 
however, besides its strict meaning of an agreed com- 
pensation for delay in loading or discharging a ship, 
also includes damages becoming due to the shipowner 
for the detention of the ship in breach of the charter- 
party or bill of lading; such damages may be in addi- 
tion to demurrage proper, as when the ship is detained 
during all the agreed days on demurrage and longer, or 
they may be payable without any demurrage proper 
being due, if the charter-party does not provide for 
days on demurrage. The term is also used, perhaps 
improperly, of detention of ships due to collisions, and 
their claims for compensation against the wrongdoer. 

*See per Lord Esher, M.R., in Harrit s.Jmc»b$t i885» 15 Q.B.D. 947. 
^Per Lord Esher, If.R., in NUlfn y, Wmit, 1885, 16 Q.B.D. 70. 
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2 DEMURRAGE. 

Baron Cleasby in Lockhart v. Falk^ said:— "The 
word * demurrage * no doubt properly signifies the 
agreed additional payment (generally per day) for an 
allowed detention beyond a period either specified in 
or to be collected from the instrument; but it has also 
a popular or more general meaning of compensation for 
undue detention, and from the whole of each charter- 
party containing the clause in question we must collect 
what is the proper meaning to be assigned to it. 
When the charter-party contains no clause allowing 
demurrage at a specified rate at all, it has been held 
that the word 'demurrage' in the exemption clause 
applies to detention, and that the charterer is dis- 
charged as soon as a cargo is on board. This was 
the case of Bannister v. Breslauef.''* The difference 
between the two chief senses of the word is generally 
only of importance in connection with the " cesser 
clause." Before demurrage can become due, then, 
either in the proper or in the popular sense, the " lay 
days," or time allotted for loading and unloading, as 
the case may be, must have expired. 



Lay Days, Working Days, Running Days, etc. 

Lay Days, The merchant usually covenants to load and unload 

Meaning of ^^^ ^j^jp ^j^jjjj^ ^ limited number of days after she is 

ready to receive the cargo and after arrival at the 
destined port, and to pay the freight in the manner 
appointed. These days are called **lay days." The 
number of lay days may be either expressly defined 
by the charter-party or determined by inference or 
reference from its terms — e.g., "within so many 
days," or *' according to the usual dispatch of the 
port," or " in the usual and customary time," or '* at 
the rate of so many tons per day." If no reference 
or inference is to be foun^ in the terms of the charter- 
party, the charterer is then bound to load or discharge^ 
as the case may be, within a reasonable time. 

Lord Esher, M.R., in Nielsen v. IVait" said:— *' If 
the charterer keeps the ship beyond the * lay days,* 

• 1875, L.R. 10 Ex. 135. * L.R. a C.P. 497- 

• 1B85, 16 Q.B.D. 70. 



DEMURRAGE. 3 

when he pays nothing, and only the number of * demur- 
rage days,' he pays a fixed sum for demurrage. If he 
keeps the ship after that, it is a question of damages, 
and he does not know what he has to pay until the 
question is settled by a tribunal or by agreement. 
" Lay days ' are described in a charter-party in various 
ways; sometimes certain days are fixed for loading or 
unloading. If these days are described simply as 
"* days,' then, although they are not so called when 
they are said to be for loading or unloading, neverthe- 
less they are ' lay days.' * Days ' and * lay days ' are 
really the same in a charter-party. ' Days ' or ' lay 
days ' may be calculated in a different manner — ^they 
may be described, and sometimes they are described, 
in a charter-party as days of so many working hours, worung Days 
Then the number of days is also fixed. The days may l^^ 
be described as * working days.' Now, * working 
days,' if that term is used in the charter-party, will 
vary in different ports; ' working days ' in the port of working Days 
London are not the same as working days in some "*** «i>o»^ 
other ports, even in England; but working days in 
England are not the same as working days in foreign 
ports, because working days in England, by the custom 
and habits of the English, if not by their laws, do not 
include Sundays. In a foreign port working days may 
not include Saints' days. If it is the custom or the 
rule of the foreign port that no work is to be done on 
the Saints' days, then working days do not include 
Saints' days. If by the custom of the port certain 
days in the year are holidays, so that no work is done 
in that port on those days, then working days do not 
include those holidays. Working days in an English 
charter-party, if there is nothing to show a contrary 
intention, do not include Christmas Day and some 
other days, which are well known to be holidays. Meaning of 
Therefore * working days ' means days on which, at ^ 

the port, according to the custom of the port, work is 
done in loading and unloading ships, and the phrase 
does not include Sundays. Merchants and shipowners 
have thought that this arrangement was not satisfac- 
tory to them, and that the lay days ought to be counted 
irrespectively of that custom, so that the charterer 

B 2 
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Running Days. 



Days" in m 
Charter-party 
may include 
Sundays and 
HoUdays. 



Meaning of 
"Run of the 
Ship." 



should take the risk whether work is done on Sundays 
or holidays at the ports. They, therefore, introduced 
a new term, which is * running days.' Now, ' running- 
days ' were put in really as a mode of computation to 
be distinguished from ' working days.' ' Days ' in- 
clude every day. If the word ' days ' is put into the 
charter-party — so many days for loading and unload- 
ing — ^and nothing more, that includes Sundays and it 
includes holidays. * Working days ' are distinguished 
from ' days.' But I suppose and take it that there 
might be another dispute as to what ' days ' would 
mean. If * days ' are put in, there is sure to come 
some discussion about what is the length of the day 
during which the charterer is obliged to be ready to 
take delivery or the shipowner to deliver because the 
length of days may vary according to the custom of 
the port. In some countries, for an)rthing that I 
know, the custom of the ports may be to work only 
four hours a day, and if ' days ' are put into the 
charter-party, there may be a dispute — ^although I do 
not say it would be a valid contention according to 
English law — ^whether the day included more than four 
hours. And merchants and shipowners have invented 
this nautical term, about which there can be no dispute. 
They have invented the phrase ' running days.' It 
can be seen what it means. What is the rtm of the 
ship ? How many days does it take a ship to run from 
the West Indies to England? What is the running 
of the ship ? The run of a ship is a phrase well known. 
What are * running days ' ? It is a nautical phrase. 
' Running days ' are those days on which a ship, in the 
ordinary course, is running. It is true that when they 
are lay days they do not take eflfect under the charter- 
party until the ship has done running; but the parties 
are describing the days about which they are talking — 
namely, days in a port, according to the phraseology 
which they use with regard to a ship at sea. ' Running 
days,' therefore, means the whole of every day when 
a ship is nmning. What is that? That is every day, 
day and night. They are the days during which, if 
the ship were at sea, she would be running. That 
means every day. Now, Lord Abinger C.B. in 
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Brown v. Johnson^ pointed out that * days/ inasmuch 
as they are working days, do, in point of fact, mean 
the same as ' running days,' because if so many days 
for loading and unloading are mentioned in a charter- 
party, not only working days are intended, but every 
day, including Sundays and holidays. Therefore, 
* running days ' comprehend every day, including Sun- 
days and holidays, and * running days ' and ' days ' are 
tne same." 

But custom may make *' days " equivalent to " work- 2S!?"e?^' 
ing days " and exclude Sundays and holidays. Lord S^^*J^^^ 
Eldon in Cochran v. Retberg' said: — '* If no evidence Days." 
had been oflEered, but I was to decide on the clause 
itself, I should have been of opinion that it meant 
' running days ' : if that was so — ^if evidence of usage 
was not admissible, and the parties had made such a 
contract, they must abide by it, even though they could 
not perform it; as if the vessel had arrived on a holiday, 
and there had been holidays for the fourteen subsequent 
days. As the law, however, stands, usage may be ad- 
mitted to establish the meaning of the words used in 
the margin of the bill of lading, whether the words 
' days ' used in it mean * rimning days ' or ' working 
days.' If this was the case of inland trade, this must 
mean * working days,' as the law of this country pro- 
hibits working on such days as those which formed 
part of the fourteen days claimed by the plaintiflE." 

The context, too, may vary the ordinary meaning. 
In Harper v. M'Carthy,^ A, B, C and D agreed to 
purchase a cargo of coals, in certain proportions, to be 
severally taken and received out of the ship by them 
respectively at the rate of forty chaldrons per day, and 
to settle their turns among themselves, and further 
agreed that in case of any loss or demurrage by not 
fixing on their respective turns, or by subsequent de- 
tention in working out the cargo, to hold themselves 
severally and respectively liable for their several and 
respective defaults; at the rate of forty chaldrons per 
day, the whole cargo would have been cleared in nine 
days, but in consequence of one of the days being wet 



' lo M. and W. 331 ; 11 L.J. Ex. 373. 

S 3 Esp. 199. 

^ 10 M. and W. 958. 
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only five chaldrons were taken out on that day; and on 
the tenth day some of A's coals remained on board. 
It was held that " working days *' only were within 
the meaning of the contract, and that as one day was 
wet, A was not bound to pay demurrage for the tenth 
day.* 

In Sorensen v. Keyset (52 Fed. Rep. 163), the 
American Courts held that the term ** working days ** 
in maritime affairs means a calendar day on which the 
law permits work to be done. It excludes Sundays 
and legal holidays, but not stormy days. 

" Running days '* mean the same as ** days *' in a 
charter-party or bill of lading ^ and are not equivalent 
to consecutive days as '* days running " would be, 
although the consequence of the stipulation is that, in 
the absence of custom to the contrary, the days or 
running days run consecutively, for the work must be 
carried on without a break. In Nielsen & Co. v. Wait^ 
Lord Justice Cotton says: — "It is said that the 

* running days * mean * consecutive days.' There is 
the fallacy of the argument. The meaning may be 
this, that in the absence of any custom the days of un- 
loading would be consecutive; but what we have to 
consider is whether the stipulation that there are to be 
eight running days instead of only eight days, is an 
express term that the days for unloading shall be con- 
secutive. In my opinion that is not the meaning of 

nSgT5ay8"'and * running days.' It is not ordinary English to say that 
DajrtRimiiing»» < Ymmmg days ' mean * consecutive days.' ' Eight days 
running ' would have borne the meaning, I think, of 

* consecutive days ' ; but * running days ' are very 
different, and in my opinion nothing that has been 
quoted before us shows that the words * running days ' 
in the English language means necessarily * consecutive 
days.' That may be the consequence; but it is the 
consequence only in the absence of any custom, because 
in the absence of an express stipulation, when the un- 
loading once begins, it is the duty of the charterer to 
carry that on without a break, except so far as the law 
or custom requires that there should be a break. . . . 

*See alto Jonofn v. Ktytt^ 1901, iia Fed. Rep. 443. 

J Brown v. Johnson, 184a, 10 M. and W. 331. 

k 1885, 16 Q.B.D. 77. 
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If 'running' was identical with 'consecutive' no 
custom could interfere in order to make the days 
not consecutive, which to my mind clearly shows that 
the term ' running ' is not the same as another term 
for * consecutive/ but merely that the consequences of 
the stipulation of so many days or so many running 
days will be that they are in the absence of custom to 
be consecutive — ^that is, that the work is to be carried 
on without a break." 

*' Working days *' are those upon which work would workkKDay*. 
ordinarily be done in the port. That is, excluding 
holidays usually observed therein; but not excluding 
days on which the usual working is merely prevented, 
as by bad weather.* And see per Lord Esher."* A 
holiday taken, according to custom, for the funeral of 
one of the men loading was not allowed." If a local 
holiday is not, in fact, observed by those who are load- 
ing or discharging the ship, it will count as a working 
day.* 

Lord Shand, in his judgment in Holman v. Peruvian 
Nitrate Co.'' said: — '* It might be maintained that 
tne natural meaning of the word 'working days,' 
or as in the charter-party in this case ' per working 
day,' is to define or include only days on which 
work can be done by the charterer or his servants; 
but if this cannot be successfully urged, I see 
no other satisfactory construction of the term, except 
that it shall denote lawful days as distinguished from 
days or running days, terms which include Sundays and 
all holidays. On general and important considera- 
tions sanctioned by a long series of authorities it seems 
impossible to maintain successfully that 'working 
days ' means days only on which it is possible for the 
charterer to get work done. It is against the true 
conception of the nature of a charter-party that a ship- 
owner in letting the use of his vessel for hire should 
take the risks of the detention of the vessel which such 
a construction would infer. The charterer, who has 
to provide the cargo, alone can know or estimate the 

^Holman v. Ptruvian Nitrate Co., 5 Sess. Gas. (4 ser.) 657. 

^Nitlstn V. Wait, 16 Q.B.D. p. 71. 

^Wood V. Keyset, 87 Fed. Rep. 1007. 

o 5 Sess. Gas. 4 ser. 657. 
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difficulties which may occur to affect the loading, and 
is the person properly able to ascertain and judge of 
the time required for its discharge. The shipowner, 
in agreeing to let his vessel, has not usually the same 
means of knowledge, and commonly protects himself 
against undue detention, and avoids speculation on 
the subject, by stipulating that the loading and dis- 
charging of cargo shall be begun and completed within 
a specified number of days or of working days, as the 
case may be. When the particular number of days or 
lawful days specified has elapsed a claim for demurrage 
arises." *' The obvious convenience of such a rule," 
said the Court in Thus v. Byers,^ " in preventing dis- 
putes about the state of the weather on particular days, 
or particular fractions of days, and the time thereby 
lost to the charterer in the course of tne discharge, 
makes it highly expedient that this construction should 
be adhered to, whatever may be the form of words used 
in the particular charter-party." 

In Commercial Steamship Co. v. Boulton/^ Lush J. 
said, on p. 349: — "There is no ground for saying 
that in the case of demurrage there can be any 
division of a day without stipulation to that effect. 
The inconvenience of such a proceeding would 
be very great, and the justice of the case seems 
the other way. It might be that by the detention of a 
few hours the ship had lost the whole day or a tide; 
and even if she could get out for another port for a 
fresh voyage very possibly she might not be able to get 
to the other place in time for loading. Therefore 
convenience and the language of the charter-party 
point the same way." And no doubt, when the work 
is to be done at a certain rate " per day," that must 
mean per working day.' 

In Rhymney Steamship Co, v. Iberian Iron Ore Co.,* 
by a charter-party shipowners agreed to provide the 
charterers with ships for the carriage of 50,000 tons of 
iron ore during a period of twelve months. In the 
charter-party there was a clause as follows: — 

p 1876, I Q.B.D. 949. 

4 187c, L.R. 10 Q.B. 340- 

* Hmtftt y. MeCmrtkf.i B. and P.N.R. a$8. 

•81 L.T. 563. 
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** Charterers or their agents to be allowed 350 tons per 
working day of twenty-four hours, weather permitting 
(Sundays and holidays excepted), for loading and dis- 
charging . . . and to count from 6 a.m. of the day 
following the day when the steamer is reported, unless 
she be reported before noon, in which case time to 
count from notice of readiness . . . steamer to work 
at night if required, also on Sundays and holidays, such 
time not to count as lay days unless used." It was 
held by the House of Lords (affirming the judgment of 
the Court of Appeal) that the charterers were entitled 
to have twenty-four working hours to load or discharge 
each 350 tons. And this construction was approved - 
by the House of Lords in Forest Steamship Co. v. 
Iberian Iron Ore Co,^ Lord Halsbury, L.C., said: — 
'* Surely the parties intended it to be understood as 
between themselves in respect of that matter that they 
were only using the word * day * as meaning a day of 
twenty-four working hours. There is no such thing 
as a * working day of twenty-four hours ' ; the thing is 
absurd; nobody supposes people to work for twenty- 
four hours. That phrase itself shows me that the 
parties intended to put together the periods of work 
for the purpose of ascertaining the gross number of 
hours, which, divided by twenty-four, would be the 
number of days in respect of which this provision shall 
apply/'" In Mein v. Ottmann,^ a charter-party pro- 
vided that the ship was to be loaded in nine " working 
days," and to be discharged as customary '* per like 
working day . . . loading time to count from 6 a.m. 
after the ship is at the Custom House and ready. . . . 
Demurrage over and above the said lying days at 
i6s. 8d. per hour. . . . the steamer to work day and 
night if required to do so " at the port of discharge. 
It was held by the Court of Session of Scotland that woridiigDayof 
the " working day " at the port of loading was a day of ♦^•^^•****^- 
twelve hours, and not a day of twenty-four hours, and 
consequently that the ship was on demurrage from 
6 p.m. of the last lay day. Lord Trayner said : — " In 
the first place, I think it is wrong to say that a * work- 

*i899» 3 Com. Cas. 316; 5 Com. Cas. 83. 

«S Com. Cas. 85. 

▼ 1904, 6 Seu. Cas. (5 ser.) 976. 
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ing day ' consists of twenty-four hours — ^that period 
comprehends both a day and a night. Secondly, if the 
hours of night were to be comprehended in the ' work- 
ing day/ I would expect it to be distinctly provided. 
This charter provides that if necessary at the port of 
discharge the steamer should 'work day and night.' 
This provision being made in regard to the discharge, 
and not in regard to the loading, leads to the conclusion 
that what was specially stipulated in regard to one and 
not to the other was not to be understood, but was 
excluded where it was not expressed."'' 

Working Day of A chartcr-party provided that the ship was to be 
8ecutiTe ^ovn. loaded and discharged '* at the rate of 500 tons per 
working day of twenty-four consecutive hours 
(weather permitting), Sundays and holidays always 
excepted." It was held by the Court of Session of 
Scotland that a " working day of twenty-four con- 
secutive hours " meant a period of twenty-four 
actually consecutive hours (i.e., including the hours of 
night), and not an artificial period made up of twenty- 
four working hours (i.e., excluding the hours of 
night). ^ 



Weather* 
working dajrg. 



A charter-party provided that cargo should be loaded 
at a certain rate per weather-working day. On certain 
days, owing to bad weather, cargo could only be 
loaded for a few hours. It was held by Lord Russell of 
Killowen C.J. that the time so occupied in loading 
cargo was not to be reckoned against the charterers as 
a whole, but as a part only, of a weather-working day. 
When work is stopped by bad weather, but a sub- 
stantial quantity of work is done, though not amount- 
ing to half a day, it is to be reckoned as half a day; 
where substantially more than half a day's work is 
done, though not amounting to a whole day of twelve 
hours, it is to be counted as a whole day; no smaller 
fraction than half a day should be taken in this calcula- 
tion, and if the time worked is quite insignificant, it 
should not be charged at all. y When the claim is not 
in respect of days on demurrage, but for damages for 

"^ 6 Scss. Gas. (s scr.) a8i. 

» Turnbull, Scott 6* Co. v. Cruickshank, 1904, 7 Ct. of Scss. Gas. (5) 865. 

7 Branckelow Steamship Co. v. Lamport, 1897, i Q.B. 578. 
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improper detention, those damages should be calculated 
with reference to the actual detention that has taken 
place. 

In calculating the number of demurrage days to be ^^J, 
paid for, a part of a day is counted as a whole one. * "^^^^ d«y»- 
In Angier v. Stewart^ a charter-party provided that the 
hire of a vessel should commence at noon of a certain 
day, and freight was payable at so much per calendar 
month, and '* at and after the same rates for any part 
of the month,** until her delivery to owners. On the 
day the hiring terminated she was delivered to her 
owners at 5.30 p.m. It was held by Denman J. that 
the charterers were liable for freight for the whole day, 
commencing at noon of the day of her delivery. So 
in Hough v. Athyad^ where nine lay days were left for 
calling and discharging. Four and a half days were 
spent at the port of call, and five and a half at the port 
of discharge; the Court treated these as eleven days in 
all, allowing two days' demurrage. And for this pur- 
pose days are generally to be counted according to the 
calendar and not as periods of twenty-four hours. So 
that if the ship begins to discharge in the middle of the 
day, that is counted as a whole lay day, or demurrage 
day, as the case may be, if the inference from the cir- 
cumstances is that the parties intended the time to be 
cotmted at all. But a charterer or consigner is not 
botmd to take a part day as one of the lay days; he 
is entitled to have a full day, and may, therefore, re- 
fuse to begin to take delivery on a broken day. And 
usually, it seems, the day upon which the vessel gets to 
her dock or berth is occupied in making preparations, 
so that the lay days do not begin until the following 
morning.* By a charter-party, fourteen running days 
(Sundays and holidays excepted) were to be allowed 
for loading and unloading, and ten days on demurrage 
over and above the said lay days at fourpence per ton 
on the steamer's gross register tonnage per running 

*Thi Commtrcial Sttamihi-p Co. v. Boulton^ L.R. lo Q.B. 346: 3 Asp. 

M.C. III. 
• 1884, 1 Cab. and Ell. 357. 
t» 16 Sc. L.R. 553. 
•Th4 Katf (1805) P. 56; Thg Commercial S.S. Co. v. BouUon, 3 Asp. 
M.C. iii; Cf. Allan v. Johnstone^ 19 Sess. Gas. (4 ser.) 364; Cornfoot 
V. Rofal Exchanet Assurance Corf. (1903), a K.B. 363; (1904)1 i K.B. 
40; Brown v. Johnson, 10 M. and W. 331. 
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day. Seven of the lay days were consumed at the port 
of loadmg, and the vessel arrived at the port of dis- 
charge on a Saturday, but was not cleared till lo a.m., 
when the master gave notice to the defendants, the con- 
signees of the cargo, that the vessel was ready to dis- 
charge. The defendants declined to receive the cargo 
on that day, but ultimately agreed, and the discharge 
took place on the Saturday for three hours — ^viz., from 
I p.m. to 4 p.m. — ^and the unloading was finally com- 
pleted by 9 a.m. on the Monday week. H was held by 
the Court of Appeal (Lord Esher M.R., Lopes and 
Rigby L.J.J.), reversing the decision of the President, 
that though the defendants were entitled to a whole 
lay day, and were, therefore, not bound to take de- 
livery on the Saturday, they, by agreeing to commence 
the discharge on that day, impliedly agreed to count 
that day as a lay day. Therefore, the seven lay days 
(excluding Sunday) expired on the following Satur- 
day, and the defendants were liable to the plaintiflF, the 
shipowner, for two days' demurrage. It was held also, 
affirming the decision of the President, that * running 
days' meant 'calendar days,' from midnight to mid- 
night, and not periods of twenty-four hours.* 

In Commercial Steamship Co. v. Boultoif a charter- 
party contained the following clause: — "The loading 
and discharging the said ship to be as fast as the said 
steamer can work, but a minimum of seven days to be 
allowed the charterers, and ten days on demurrage over 
and above the said lying days, at £25 per day." Eight 
days, including one Sunday, were consumed at the port 
of loading. The ship arrived at the port of discharge 
on a Tuesday, but could not get to her berth till 8 a.m. 
on Wednesday. She then began discharging, and con- 
tinued till 8 p.m., began again at 4 a.m. on Thursday 
and finished at 8 a.m. It was held that *' lying days " 
meant working days, and Sunday was excluded. It 
was also held that the charterers were liable to pay 
two days' demurrage for the Wednesday and Thursday. 

A charter-party of a steamship chartered to 
carry grain from the Black Sea provided that 

« Tht Katf (1805), P. 56. 
• ««75» 3 Asp. M.C III. 
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there should be " eleven running days, Sundays 
excepted, for loading and unloading, and ten 
days on demurrage over and above the said lay 
days at 6d. per ton per running day. The 1885 bills 
of lading to be used under this charter, and its terms 
to be considered part thereof.** The printed bill of 
lading, 1885, as filled up by the master at the port of 
loading, contained this clause: — ** Five and a-half (5 J) 
laying days remain for discharging the whole cargo." 
The words and figures in italics were filled in by the 
master. In an action for demurrage against an 
onerous indorsee of the bill of lading, the shipowner 
contended that under this charter-party part of a day 
fell to be counted as a day, and that the shipmaster 
went beyond his power in stating the lay days re- 
maining for discharge at more than five days. It was 
held by the Court of Session that the master was em- 
powered by the charter-party to fill up the blanks in the 
bill of lading, and that the bill of lading as filled up 
was binding on the owners.* In that case Lord Adam 
(p. 367) said : — " The next question is, when did the lay 
days commence at the days of discharge ? If there had 
been nothing special in this case, I do not say that I 
would not have been of opinion that the hour at which 
lay days must begin is twelve o'clock midnight. But Hour at which 
this case must depend upon its own circumstances, and Lay Days begin. 
I think the letter of December 26th from the pursuers' 
agents is conclusive that the lay days must be held 
to have commenced at 6 a.m. on the 27th, or perhaps 
more properly at 7, when the working day com- 
menced." Lord M'Laren, on p. 368, said: — **When 
it is ascertained that lay days have been exhausted, 
demurrage must, I think, be held to begin at the hour hoot at which 
at which the lay days are exhausted, and the days of SjiSL^''*** 
demurrage are reckoned as periods of twenty-four 
hours from that hour. Any surplus interval of time 
in excess of a number of full days is to be counted as 
an additional day. This point is established by a series 
of decisions of the English Courts, and cannot now 
be questioned. If it be settled, as I think we must hold 
it to be, that demurrage may begin at any hour of the 

* AUan ▼. Jokntiom, 1893, 19 Sets. Gas. (4 ser.) 364* 
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day, that can only be because the lay days begin and 
end at the same hour. This is not a matter of law, but 
of arithmetic. There is not, in my opinion, any such 
distinction, as was contended for by the appellants to 
the eflFect that lay days always begin at midnight. 
There is, however, a distinction of a diflFerent kind. It 
appears to me. that if the ship arrives in port in the 
afternoon it would not be consistent with good sense 
that the obligation to load or unload should take eflFect 
at the instant when she is brought alongside of the 
quay. Men cannot be got to assist in the loading or 
unloading at the moment, and notice has to be given 
to the agent for cargo of the arrival of the ship. 
Accordingly, I understand that by custom, if a ship 
arrives after the hour of noon, the lay days are 
reckoned from the morning of the following day. But 
whether they are to be reckoned from midnight, or 
from the hour at which it is usual for loading or un- 
loading to begin, is a point on which it is not necessary 
to give an opinion, because it is settled for the pur- 
poses of the present case by the letter of the owners* 
agents." 

In a policy of marine insurance on a ship the insur- 
ance was described as being for a voyage to Algoa 
Bay, " and for 30 days in port after arrival,*' and as 
continuing '* until the ship, with all her ordnance, 
tackle, apparel, etc., shall be arrived at, as above, upon 
the said ship, etc., until she hath there moored at 
anchor in good safety." The ship arrived in Algoa 
Bay and was there moored at anchor in good safety 
at 11.30 a.m. on August 12th. She remained in Algoa 
Bay until September ist, and was there totally lost 
through perils insured against at 4.30 p.m. on that day. 
The Court of Appeal held, aflSrming the judgment of 
Bigham J., that the expression *'30 days" in the 
policy meant thirty consecutive periods of twenty-four 
hours, the first of which began to run at 11.30 a.m. on 
August 2nd; and, therefore, that the insurance had 
come to an end before the loss occurred." 

A charter-party provided that the vessel should pro- 
ceed to a loading berth in Leith docks, and there load 

t Cornfoot v. Royal Exchange Attur. Corf, (1903), % K.B. 363; (1904) 

I K.B. 40. 
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in ten working days. Owing to the charterers having 
•entered her for a crane berth, seventeen days passed 
after the master had intimated to the charterers that 
the ship was then lying at a loading berth ready for her 
<:argo. It was held that though the charterers had a 
choice of loading berths, the lay days began to run from 
the date when the loading might have commenced.'' 

Days lost in putting up the gear of a vessel, prepara- 
tory to taking her cargo, being under the terms of the 
charter-party, a part of the duty of the merchant 
should be included in the running of the lay days.* 

A charter-party provided that the vessel should pro- 
ceed to Malta for orders which were to be given from 
London within twenty-four hours after receipt of notice 
or lay days to count. It was held, the orders not 
having been given within the time prescribed, that the 
lay days did not begin to count till the expiration of 
the twenty- four hours.* 

The provision in a charter-party that the cargo is 
to be discharged *' at the average rate of not less than 
— tons per day " means, in the absence of other words 
in the charter-party pointing to a different conclusion, 
that it is to be discharged in a number of days calcu- 
lated at that rate, not in a number of hours calculated 
at that rate; and that if a fraction of a day is required 
for the completion of the discharge, the charterer is 
entitled to the whole of that day. Where the taking 
in of ballast during the process of discharge of cargo 
is necessary for the safety of the ship and of the cargo 
remaining on board, the fact that the taking in of the 
ballast delays the discharge of the cargo does not 
relieve the charterer from his obligations to complete 
the discharge within the stipulated time.^ 

It was held by Channell J. in Nelson and Sons, Ltd, 
v. Nelson Line, Ltd.,^ and by Bray J. in Whittall and 
Co, V. The Rahtkens Shipping Co., Ltd.,"^ that where 
the charter-party contains a provision that *' Sundays 
and holidays are excepted " and loading is proceeded 

^DairOrso v. Mason, 1876, 13 S.L.R. 270 But now overruled. See 

Thar sis Sulphur Co. v. Morel, p. 115. 

» Wood V. Kevstr, 1897, 84 Fed. Rep. 688. 

i Bryden v. Neibuhr, 1884, i Cab. & £. 341. 

^ Mould tr V. W§ir (1905) 3 K.B. 367, Distinguishing Y toman v. Rex 

(1904) 3 K.B. 439. 

' Jan. IS, 1907. »" Feb. 38, 1907. 
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With on a Sunday and also on a holiday, tfie inference 
is that the parties agreed to treat both the Sunday and 
the holiday as lay days, 
^^^"to bUlt On the other hand, where the cargo is to be dis- 
di"*to^'^?S charged at so many tons per working day, the time 
iwS?ie&!***'^ must be calculated accurately. By a charter-party it 
was provided that ** the cargo shall be discharged at the 
average rate of not less than 210 tons per working day, 
weather permitting, the time to commence in accord- 
ance with the custom of the port; Sundays and all holi- 
days, arid time lost through strikes or locks-out of 
workmen, accidents, frosts, floods, rains, winds, 
rollers, or any cause whatever beyond the control of 
the consignees of the cargo, not to count as discharg- 
ing time; demurrage to be paid of 4d. per net register 
tons per day, and pro rata, employed beyond the time 
allow.ed for discharging. The ship arrived at Bermuda 
with her cargo. The time allowed for discharging 
began to run at 6 a.m. on Monday, July 15th, and the 
discharge of the cargo was not completed till 3 p.m. on 
Monday, July 29th. It was admitted that, on the 
assumption that a fraction of a day was to be taken 
into consideration, the time allowed, at the rate of dis- 
charge mentioned in the charter-party, for discharging 
the cargo was a period of eleven working days and a 
portion of a twelfth day, ending at 9 a.m. on Saturday, 
July 27th. It was held by the Court of Appeal that, 
upon the true construction of the charter-party, the 
demurrage began to run at 9 a.m. on Saturday, July 
27th, and not at the end of that day." Mathew LJ. 
said, on p. 434: — *' I can see no reason why the ship- 
owners should not be entitled to have their ship dis- 
charged within the time which would seem to be 
clearly specified in the charter-party. The Crown con- 
tends that, because a fraction of a day must be employed 
in discharging the ship, the charterers were, therefore, 
entitled to the whole day for that purpose; so that, 
through negligence or indiflference, they might allow 
valuable hours of the day to pass by, because they did 
not choose to proceed with the discharge of the ship, 
and then complete her discharge in the last hours of 

■ Y€oman v. Rgx (1904), a K.B. 429. 
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the day. That contention appears to me most un- 
reasonable, and quite contrary to the well-recognised 
obligations of a charterer towards a shipowner. It 
may be most important for the ship to be discharged 
as early as possible, for her future engagements and 
chances of emplo)rment may depend upon it.'* 



Holidays. 

In Niemann v. Moss^ a charter-party, by which it SS^'of. 
was agreed that a ship should receive on board a cargo 
of coals, and proceed with them to Constantinople (and 
or) Odessa, contained these words: — "The vessel to 
be loaded in Liverpool in fourteen days, and to be dis- 
charged, weather permitting, at not less than 25 tons 
per working day (holidays excepted), the days to com- 
mence on the ship's being in turn and ready to deliver; 
all days above the said days to be paid demurrage at 
the rate of £5 sterling per day." It was held that the 
words ** holidays excepted " did not apply to the four- 
teen days within which the vessel was to be loaded; 
and, therefore, that although two Sundays occurred 
within the fourteen days, still there was the period of 
fourteen days only, within which she was to be loaded. 

When '* holidays " are expressly excepted, and the 
ship is foreign to the place at which the work is being 
done, there may be a doubt as to whether the holidays 
referred to are those at the port, or those usually 
observed by the ship or both. As the exception is for 
the protection of the charterer, it presumably relates 
to holidays at the port. On the other hand, as days 
upon which the crew fail to do their part in the work 
ought not to be counted against the charterer, it is not 
necessary to make the word include ship's holidays. 
Probably, therefore, ship's holidays should be counted 
as working days, if the crew are in fact ready to work, 
and if there is no holiday on shore. It was held by the 
Court of Appeal in Denniston & Co. v. Zimmerman « 
that the holidays and fete days contemplated by the 
charter-party and guarantee were those recognised as 

<" See also M^in ▼. Ottmann. 6 Sess. Gas. (5 ser.) 376. 

P 99 LJ. Q.B. ao6. 

4 1894, II T.L.R. 113. 
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such in the district in which the colliery was situated; 
and that as the Eisteddfod, a great Welsh festival or 
assembly, was treated as a holiday or fete day in the 
district, it must be held to be such within the charter- 
party and guarantee. 

Colliery Guarantee — Colliery Working Day. 

In the coal trades the conditions under which a ship 
is loaded are commonly determined by a document 
cS"chiS!^!° known as a colliery guarantee. The charter-party 
parties. stipulates that the loading shall be done in a certain 

number of days ** as per colliery guarantee '*; and this 
guarantee is one obtained, or to be obtained, by the 
shipper from the colliery which is to supply and ship the 
coal for him. The eflfect is that the terms of the col- 
liery guarantee as to the commencement and duration 
of the lay days, and the exceptions excusing failure to 
load, govern the obligations as between charterer and 
shipowner. A charter-party, dated July i6th, 1894, 
provided that the ship should proceed to a customary 
loading place in the Royal Dock, Grimsby, and there 
receive a cargo of coal ** to be loaded as customary at 
Grimsby as per colliery guarantee in fifteen colliery 
working days.'* Demurrage to be at the rate of 4d. 
per ton per day. By a colliery guaranty, dated July 
20th, 1894, the colliery company agreed with the char- 
terers to load the ship with a cargo of coal *' in fifteen 
colliery working days after the said ship is wholly un- 
ballasted and ready in dock at Grimsby to receive her 
entire cargo (strikes of pitmen, etc., always excepted). 
Time not to commence before August 2nd. Time to 
count from the day following that on which notice of 
readiness is received, the said notice (in writing) to be 
handed to office ... as soon as the ship is actually 
ready, as above stipulated, and not before . . . The 
ship to move to the spout and proceed with her loading 
whenever required to do so during the entire continu- 
ance of her lay days. Demurrage as per charter-party, 
but not exceeding 4d. per registered ton per colliery 
working day." The customary loading place for coal 
in the Royal Dock, Grimsby, was under a " spout," 
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or shoot, through which thccoal was shot on board the 
ship. Notice that the ship was ready was given on 
September 3rd. She had to wait her turn to get under 
the spout, and, but for delay, for which it was admitted 
the charterers were responsible, she could have been 
placed under it on September 17th. She did not, in 
fact, get under it until October loth. The loading was 
completed on October 13th. In an action by the ship- 
owner against the charterers for demurrage the Court 
of Appeal (Lord Esher M.R. and A. L. Smith LJ. 
aflSrming the decision of Mathew J.) (Kay LJ. dis- 
senting) held that the provisions of the colliery 
guaranty as to loading were incorporated into the 
charter-party, and that the fifteen lay days commenced 
to run from the day after that on which notice was 
given that the ship was ready in the dock at Grimsby 
to receive the cargo.' A charter-party provided that cdnxy 
demurrage at loading port should be *' as per colliery 
guarantee." The colliery guarantee excluded from the 
loading time holidays, Sundays, and time lost through 
strikes; and provided that all holidays and full-day 
stoppages should be deemed to commence at 5 p.m. 
on the working day preceding, and to end at 7 p.m. on 
the working day following such holiday or stoppage. 
Further, that in case the vessel, whether on demurrage 
or not, could complete loading by 5 p.m. on the da> 
preceding any Sunday, holiday or other stoppage of 
work, time should not count, either for loading or 
demurrage, until 7 a.m. on the day on which work 
should be resumed. Demurrage was to be at the rate 
of £13 *' payable per colHery working day." After the 
expiration of the lay days a strike occurred at the col- 
liery, which prevented the charterers from loading the 
vessel. In an action for demurrage it was held that 
the expression ** colliery working day " did not exclude 
from the computation of demurrage ordinary working 
days on which, in fact, no work was done at the col- 
liery by reason of the strike." Lord Halsbury L.C. 
said* :— " I agree with the Chief Justice that the real 



*■ Monsgn v. Macfarlatf (1895), a Q.B. s6a. 

* Saxon Sttamshif Co. v. Union Steamshtf Co., 68 LJ. Q.B. 58, 014; 

' ' ' O.B. 007 ; 83 L.T. K - '" 

^69 L.J. Q.B. 910. 



69 L.J. Q.B. 007; 83jL.f. 106, H.L. 
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wSgDay. question in the case is, what is a 'colliery working 
day ' ? Does it mean only a day upon which the col- 
liery is in fact working, or does it mean, what are 
ordinary working days in normal times and in normal 
circumstances ? In the first place, I think on the ordi- 
nary construction of language, one would understand 
the words as the Chief Justice has understood them. 
A working day is, I think, in ordinary parlance to be 
understood as distinguished from holiday — ^including 
in that term a Sunday or some fixed and usual day for 
rest, and not for work, as a Sunday, Christmas Day, 
Good Friday and the like. But, besides what I have 
described as the ordinary and natural n^eaning of the 
words, there is the additional circumstance that, if the 
parties had intended what is now contended they meant, 
I see no reason why they should not have said in plain 
terms that by * colliery working days * they meant days 
on which the colliery was actually working in fact. I 
am unable to follow the views of the Court of Appeal; 
they appear to recognise what I have described as the 
ordinary and natural meaning of the words, and I quite 
agree that the ordinary and natural meaning of words 
may be altered or modified by their use in a particular 
neighbourhood or in relation to a particular subject- 
matter. They adopt the Chief Justice's exposition of 
the words generally, but they add to that exposition — 
you must give the qualification as to how these words 
would be understood in the neighbourhood of the place 
where the parties were contracting. This would be 
quite intelligible if there were any evidence that the 
words were so understood like the custom of a port, 
or any other evidence which practically makes the use 
of particular words technical in the neighbourhood or 
in relation to the particular subject-matter. But the 
difficulty I have is that there is no evidence from which 
any such technical meaning can be gathered, and it cer- 
tainly lies upon those who wish to give a technical 
meaning to plain language to establish that the words 
sought to be modified have acquired the meaning they 
insist upon." 

In Saxon Steamship Co. v. Union Steamship Co."^ the 
colliery guarantee was in the same form as the case of 

" 69 LJ. Q.B. 907. 
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Clinton v. Hickie (No. 2) (1899, 4 Com. Cass, 292), and 
in both cases the Court of Appeal held that the clause 
beginning " For the purpose of this guarantee," ap- 
plied to the time on dem?u-rage, as well as to the lay 
days; so that the periods of seven hours before and 
after a Sunday or holiday were to be excluded from 
the demurrage. This was reversed by the House of 
Lords in Saxon Ship Co. v. Union Steamship Co. 
{supra). 

By charter-party it was agreed that a steamship 
should proceed to one of several ports, as ordered 
by the charterers, and there receive ** at the berth or 
berths pointed out by the charterers' agents, if re- 
quired,'* a full cargo of coals. "The coals to be 
loaded in sixty hours, weather permitting, and Sundays 
and holidays excepted. ... If longer detained, demur- 
rage to be paid at 12s. 6d. per hour, unless detention 
arises from a strike, restriction or holidays ... at any 
works, mine, or mines, with which the vessel may be 
booked, or any cause beyond merchant's control delay- 
ing the obtaining, providing, loading or discharging 
of cargo, lay days to count from the time the master 
has got ship reported, berthed, and ready to receive 
cargo, and given notice of same in writing to char- 
terers or their agents." On the 13th November the Delay through 
ship arrived at the port to which she was ordered by 
the charterers. On the 14th November, at 6 a.m., a 
berth was open, and the master gave written notice to 
the charterers that the lay days commenced on 
that day at that hour; but as, owing to a dispute be- 
tween the charterers and the owners of the colliery to 
which the vessel was booked, no cargo was at the port 
for her, the berth was given to another vessel, it being 
the rule of the port not to allow a vessel to be berthed 
until cargo was ready for her. Part of the vessel's 
cargo having arrived, she got a berth on 22nd Novem- 
ber. On the 23rd November a strike began at the col- 
liery to which she was booked, and her loading was in 
consequence suspended. The strike lasted till the nth 
December at 3 a.m. The shipowners brought an action 
against the charterers for demurrage from i6th 
November at 6 p.m. till the completion of the loading. 
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It was held by the Court of Session of Scotland (i) 
That the charterers had not proved that the failure to 
provide a cargo on the 14th November was due to a 
" cause beyond the merchant's control," and that the 
lay days commenced to run on 14th November, as the 
ship would have been berthed on that day but for the 
fault of the charterers in failing to have a cargo ready 
for shipment, and, consequently, that demurrage began 
to run on the i6th November at 6 p.m. ; but (2) that the 
charterer's failure to load within the lay days before 
the strike did not deprive them of the benefifs of the 
strike exemption, and that no demurrage was due 
from the period from November 23rd till December 
nth, when the strike existed at the colliery. Lord 
Trayner, on p. 286, said: — "Days stipulated for by 
the merchant on demurrage are just lay days, but lay 
days that have to be paid for. If a charter-party pro- 
vides that the charterer shall have ten days to load 
cargo, and ten days further on demurrage, loading 
within twenty days is fulfilment of the obligation to 
load. When the days on demurrage are not limited 
by the contract they will be limited by law to what is 
reasonable in the circumstances."^ 

Usual Colliery Guarantee. 

Means Gaaran. The phrasc " Usual ColHcry Guarantee " in a 
plaiJ^or^PCT- charter-party, and as determining the time for com- 
cSnSwt!^* °^ mencement of loading, means the Guarantee in use at 
the place where the contract is to be performed, such 
a Colliery Guarantee being an engagement by a col- 
liery proprietor as to the time in which, and the con- 
ditions under which he will load a ship with coal. In 
Shamrock Steamship Co., Ltd., v. Storey,^ a charter- 
party provided that a ship should proceed to Grimsby 
and there load *' in the usual manner according to the 
jcustom of the place " a cargo of coals, ** the loading 
time to be 36 running hours on terms of usual colliery 
guarantee." The charter-party contained the follow- 
ing, amongst other exceptions: — ** Commotions by 
keelmen, pitmen, or any hands striking work ... or 

▼£///#f V. Stwsnson, ites* as Sett. Cat. (4 ser.) 278. 
^ x899> 5 Com. Cat. ai. 
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other acts or causes beyond the freighters' control 
which may prevent or delay the loading of the 
steamer/' The ship was in dock at Grimsby, and 
ready to load, on July 19th. By reason of the coal 
strike in Wales there was at that date an accumulation 
of shipping at Grimsby, and the ship was thereby 
prevented from getting a berth under a coal tip until 
July 29th, after which date the loading proceeded 
without further delay. In an action by the ship- 
owners claiming demurrage, the Court of Appeal held 
that by the terms of ** the usual colliery guarantee " 
in use at Grimsby, the time for loading did not begin 
to run until the ship was under the tip, and that the 
charterers were, therefore, not liable for demurrage. 

So Near Thereto as she Can Safely Get. 

*'It appears from Parker v. Winlo,"^ Baslifell v. 
Lloyd, ^ and Dahl v. Nelson,' that when the charter- 
party provides that a ship shall go to a harbour 
named, or ' as near thereto as she can safely get,' the 
primary object is to get to the place named, and the 
alternative condition does not arise unless the cause 
which prevents the immediate arrival of the ship at 
the place named, is such that it cannot be got rid of 
by the shipowner by reasonable means and within a 
reasonable time, having regard to the nature and 
object of the voyage; and, further, that if the cause 
of detention be the arrival of the vessel during the 
low tides, her having to wait for the tides to increase 
is one of the ordinary incidents of navigation, and the 
shipowner must submit to the delay so occasioned."* 
It has been said that the meaning of this " must be 
.that she should get within the ambit of the port, 
though she may not be able to enter it."** But this is 
not the natural eflfect of the words; and the later 
authorities seem to show that the shipowner's under- 
jtaking may be satisfied although the ship has not 

' 97 L. J. Q.B. 49; 7 E. and B. 94a. 

731 LJ. Ex. 413; I H. and C. 388; 10 W.R. 731 . 

■so LJ« Ch. 411; 19 Ch. D. s68; 6 A.C. 38. 

• Per North, J., Horslty v. Price, 1883, 5a LJ. Q.B. 605; 11 Q.B.D. 344. 

* Per Lord Campbell in Schilizzi v. Derry, 34 L.J. Q.B. 197 ; adopted by 

Q.B.D. in Metcalft v. Britannia Ironworks Co., i Q.B.D. 613. 
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come within, or even near, the port, if she is prevented 
from doing so by an obstruction of a " permanent " 
character. By a charter-party made between the 
plaintiffs, who were shipowners, and the defendant, 
who was a London merchant, it was stipulated that 
the steamer £., belonging to the plaintifiFs, should 
proceed to a port on the Baltic, load a cargo of deal 
jbimber, and proceed to London, S.C. Docks, or as 
near thereunto as she might safely get, and deliver 
the same on being paid freight at a rate therein speci- 
fied; the cargo to be received at port of discharge as 
fast as steamer could deliver as above; ten days to 
be allowed on demurrage over and above the laying 
days at £30 per day. The S.C. Docks are private 
docks adjoining the port of London, and the defendant 
applied to the owners of the docks for a berth for 
unloading the ship, but was unable to obtain a berth 
in consequence of the crowded state of the docks. 
The plaintifiFs brought the ship to London on the 4th 
of August, and applied at the dock gates for admis- 
sion, but were refused, and accordingly moored the 
ship at the nearest safe place. The defendant made 
no other arrangement for unloading the ship, and the 
plaintifiEs ultimately themselves unloaded the ship by 
|ighter3 into the S.C. Docks, the unloading being 
completed on the 31st August. The plaintififs alleged 
Ithat it was the custom in the Baltic timber trade in the 
port of London for the importers of timber to provide 
berths for the discharge of the cargo, and the 
defendants having failed in doing so, they claimed 
demurrage and damages for the detention of the ship. 
The Court of Appeal held that the ship having been 
prevented from entering the S.C. Docks by a per- 
manent obstacle, and the plaintifiFs having brought the 
ship as near as she could safely get, the plaintifiEs were 
entitled to demurrage and damages for detention. 
Prevented by The provisiou in a charter-party that a ship is to be 
SSwSSm^ brought to a particular place, '* or as near thereto as 
SiiSig&T*** she may safely get," refers to the ship being pre- 
aafety. vcntcd from getting to her primary destination by 

any permanent obstacle other than an accident of 
navigation, nor merely by an obstacle endangering 
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her safety.' In Capper v. Wallace j^ by the terms of 
a charter-party the ship was to take in a full cargo at 
Bombay, and to proceed therewith to a safe port on 
the Continent between Havre and Hamburg as 
ordered, *' or so near thereto as she might safely 
get.'* The cargo was to be brought to and taken 
from alongside at merchant's risk and expense. The 
ship was ordered by the charterers to Koogerpolder, 
in Holland. Koogerpolder is some distance up a 
canal, and the vessel with her full cargo on board 
drew too much water to proceed up the canal. No 
arrangement had been made by the charterers or con- 
signees for taking delivery of any part of the cargo at 
the mouth of the canal. The portion of the cargo 
that required to be unloaded in order to enable the 
vessel to enter the canal was at least a third. The 
question arising under these circumstances between 
the ship owners and the charterers was which of them 
ought to bear the expenses of lightening the cargo 
from the mouth of the canal to Koogerpolder. It 
was held that, under the circumstances, the voyage 
under the charter-party ended at the mouth of the 
canal, and that consequently the charterers ought 
to bear the above-mentioned expenses. The Court 
said: — "It cannot, we think, be laid down as an 
inflexible rule that when a ship has got so near to the 
port as she can get, and the only impediment to pro- 
ceeding further is overdraught, the master is under 
all circumstances entitled to consider the voyage at 
an end. He is bound to use all reasonable means td 
reach the port. The words * as near thereto as she 
can safely get' must receive a reasonable and not a 
literal application. The overdraught may be such, 
and the cargo so easily dealt with, as that the surplus 
may be removed and the ship sufficiently lightened 
without exposing her to extra risk or the owner to 
any prejudice, and without substantially breaking the 
continuity of the voyage, and in such a case if the 
consignee is at hand to receive the surplus cargo and 
so relieve the overdraught, we are of opinion that it 

* N4lt0n V. Dahi, 1870, la Cb.D. 568. 
« 1880, 5 Q.B.P. 163 
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would be the duty of the master to lighten the ship 
and proceed to the port. This is the principle laid 
down by the Court of Session in the case of Hillstrom 
V. Gibson.* In that case, the master, who was bound 
to Glasgow, was unable to proceed beyond a point 
near Greenock with his full cargo on board. The 
consignees being at hand requested him to discharge 
what was necessary to lighten the ship and to proceed 
with the residue. The majority of the Court held 
this to be a reasonable request under the circum- 
stances. The master complied with the request, and 
it was held that his going on to Glasgow was in the 
course of his duty, and that he could not claim 
demurrage for the time taken in reaching the port." 

In Schilizzi v. Derry,^ a ship had been chartered 
to proceed to Galatz or Ibrail, "or any other safe 
port on the River Danube not higher than Ibrail, or 
so near thereto as she may safely get," and there load 
a cargo. She proceeded in ballast to Sulina, at the 
entrance to the Danube, arriving there on the 5th 
November, 1853. She could not then go to Galatz, 
as there was not water enough to enable her to cross 
the bar of the river at Sulina; Galatz is ninety- 
five miles up, and Ibrail is twenty miles above 
Galatz. The master gave notice to the charterers' 
agents that he had arrived as near to Galatz 
as he could safely get, and that he was ready 
to receive cargo. But no cargo was sent, and 
after waiting oflf Sulina until December nth, he sailed 
for Odessa, the nearest safe port to which the ship 
could go, and there loaded a cargo from other mer- 
chants. After the ship had left Sulina the water got 
deeper, and on and after the 7th of January, 1854, 
she might have crossed the bar, taken in a cargo at 
Galatz, and sailed out of the river with it; the char- 
terers would in this case have been able to make a 
profit of £1,000 by sub-chartering her. It was held 
that the ship had not got as near to Galatz as she 
safely could within the meaning of the charter-party,, 
and the charterers recovered damages for their loss. 

•8 Sess Gas. (3rd ser.) 463. 
' 34 LJ. Q.B. 193. 
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It is now established that a shipowner may have wh«» ob^e 

^ Deither ft physi- 

satisfied his undertaking to get as near as he safely c^ one nor ab- 
can, although the obstacle which prevents his going nent. ^ 
farther may not be a physical one, nor one that is 
absolutely permanent.' In each case the question is 
whether the impediment could " be overcome by the 
shipowner by any reasonable means, except within 
such a time as, having regard to the objects of the 
adventure of both charterer and shipowner, was as a 
matter of business wholly unreasonable. "** 

In Schilizzi v. Derry^ it was further contended that 
the shipowner was excused by the exception ** dangers 
and accidents of the seas, rivers, and navigation of 
what nature and kind soever during the voyage." 
But the Court held that as the impediment was only 
temporary, the contract did not come to an end, and 
both parties remained bound by it when performance 
became possible. 

It was held in Allen v. Coltart^ that where a 
charter-party provides that the ship shall load 
with a cargo and proceed therewith to a port 
"to discharge in a dock as ordered on arriving if 
sufficient water, or so near thereto as she may safely 
get always afloat," the ship is only bound to dis- 
charge in the dock named if there is sufficient water 
there at the time the order is given. 

"So near thereto as she can safely get" has ^^^^''hT" 

«. «i«i f •... ingas well as 

relation to the ship s safety not only in going into the 5^®*^*°* *^® 
port of loading, but also in getting away from it 
when loaded. A ship was chartered to Riga, via 
Bolderas, or as near thereto as she could safely get, 
and there load a full cargo. Both parties knew that 
a full cargo could not be loaded inside the bar at 
Bolderas, which is a bar harbour. The ship went to 
Bolderas, took in as much cargo as she could carry 
over the bar, and then left the harbour and came to 
another outside, as near as she could safely be, for 
the purpose of taking in the rest of the cargo. But 
the charterers refused to incur the expense of loading 

« Nelson v. Dakl, la Ch.D. 568 ; 6 A.C. 38. Of. Castgl v. Trgckman, i Cab. 

and £. 376. 

^PtT Brett LJ. in Nglson v. Dakl, la Ch.D. 593. 

« 34 LJ. Q.B. 193. J 11 Q.B.D. 784. 
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any more cargo outside the bar, and the ship sailed 
with a part of the cargo only. It was held that the 
charterers ought to have completed the loading out- 
side, and that the vessel need not have crossed the 
bar at all.' 

When a vessel is chartered to proceed with cargo 
to a " safe port ... as ordered or as near thereto 
as she can safely get, and always lay and discharge 
afloat," the master is not bound to discharge at a 
port where she cannot by reason of her draught of 
water, " always lie and discharge afloat " without 
being lightened, even if she can be lightened with 
reasonable dispatch and safety in the immediate 
vicinity of the port or in the port itself.* 

A ship was chartered to proceed to Bilbao, "or so 
near," etc., and load a full cargo of ore, ** when, 
where, and as directed." She was directed to a place 
at which only part of a cargo could be loaded, con- 
sistently with crossing the harbour bar, and the 
master was not requested to wait outside for more 
cargo. The charterers were held liable for dead 
freight."* 

But in Tweedie Trading Co., v. New York, etc, 
Co.y^'z. charter-party fixed the port of loading on a 
South American river, and the amount of cargo at 
2,000 tons, 10 per cent., more or less, at the vessel's 
option. After reaching the port she elected to take 
2,200 tons, but when 1,900 had been loaded, she 
refused to load more, because if she did she would 
be unable to cross a bar to the river fifty miles below. 
The charter-party required the charterer to furnish 
the cargo ** within reach of the ship's tackles at ports 
of loading and discharge where steamer can always 
safely lie afloat, lighterage, if any, to be at expense 
and risk of cargo." Both parties had knowledge of 
the bars and of the stage of water usually prevailing 
at that season. It was held that such provision was 
not equivalent to one that the vessel should go to 
the specified port, or ** as near as she can safely get,*' 

^Shield V. Wilkins, 1850, 10 L.J. Ez 938. 
1 The Alhambra, 1881, 6 P.D. 68, C.A. 
^ Carbon Slate Co. v. Ennis, 114 Fed. Rep. 869. 
° 1903, 137 Fed. Rep. 378. 
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and could not be construed to require the charterer 
to lighter the additional 300 tons of cargo to the 
steamer after she had passed the bar, and that it was 
not liable for dead freight because of its refusal to 
do so. 

The shipowner's obligation to bring the ship to the 
agreed place of discharge is generally qualified by the 
words, " at or so near thereto as she can safely get." 
This is understood to relate to obstructions which 
permanently prevent the ship from reaching her 
destination, or which would delay her for an un- 
reasonable time. Temporary obstacles, causing delays 
which may be regarded as contemplated incidents of 
the voyage, will not excuse the owner. She must 
wait until they are removed, and then proceed.** 

Ordinarily when the ship has failed to get to her 
destination, but has arrived at the nearest safe place 
to it, within the meaning of the charter-party, the 
merchant must take the cargo from alongside at that 
place, and must provide the necessary appliances for 
doing so there."* But if the difficulty of reaching the 
destination were merely one of tides, which might be 
surmounted after a short delay, it may be that the 
shipowner would be held bound to go on to the 
agreed place for discharging when that became 
practicable.* 

In Hayton v. Irwin^ a vessel was to deliver at a 
safe port, '* or so near thereto as she can safely get." 
She was ordered to Hamburg and proceeded thither, 
but her draught prevented her getting farther up the 
river than Stade. The charterer refused to take 
delivery of any part of the cargo at Stade, and in 
answer to an action for the cost incurred in lightering 
up to Hamburg so much as was necessarily dis- 
charged, he alleged a custom of the port of Hamburg, 
by which he was not bound to take delivery anywhere 

• Park^ V. WinlOj^aj L.J. Q.B. 4?; BattiUU v. Llofd.^i L.J. Ex. 413; 



Metcalfe v. The Britannia Ironworks Co,, i Q.B.D. 613; a Q.B.L. 
433; Cast el V. Trerhmann, 1 Cab. and £11. 376; Nobel's Explosives 
Co. V. Jenkins (iSoO* » Q-B. 326; Treglia v. Smith's Timber Co., 
I Com. Cas. 360; Reynolds v. Tomlinson (1896), i Q.B. 586, 
» Reynolds v Tomlinson (1S06), i Q.B. <86; Treglia v. Smith's Timber 
Co.. I Com. Cas. 360. See pe«: Lord Blackburn in Dahl v. Nelson, 
6 A.C. at p. 43. 

Horsley v. Price, 11 Q.B.D. 944. 
* S CP.D. 130 
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but at that place, and was not liable for any such 
expenses. It was held by the Court of Appeal that 
the alleged custom was inconsistent with the contract, 
for it required the ship to deliver at Hamburg 
whether she could get there or not. The charterer 
was bound to take delivery at Stade until the vessel 
was sufficiently lightened to enable her to proceed. 

Daily Rate for Loading. 

Frequently the time allowed is determined by the 
rate at which the cargo is to be loaded, or discharged. 
Thus, the expression may be that a day is to be 
allowed for each hundred tons of the cargo. In that 
case a full day is allowed for the last portion of the 
cargo, though it may be only a fraction of the agreed 
daily amount. But where a cargo was to be dis- 
charged ** at the average rate of not less than 210 tons 
per working day," the time was calculated strictly, 
and demurrage began at the end of eleven days and 
a fraction. ■ 

A clause allowing ** one running day for every 410 
tons up to 2,800 tons of grain, and for all quantities 
in excess 500 tons per day," was held to give one day 
for each 400 tons of the cargo up to 2,800 tons, and 
one day for each 500 tons of the excess beyond that.* 

Usual Dispatch. 

Where charterers contracted to load a cargo of coals 
on board " with usual dispatch," it was held, that 
they were bound to load the vessel with the usual 
dispatch of persons who have a cargo ready for load- 
ing at the port, and that they were liable for a delay 
caused by a severe frost which rendered unnavigable 
the canal along which coals were to be brought." 

By the terms of a charter-party the cargo was " to 
be discharged with all dispatch as customary, and 
ten days on demurrage over and above the said laying 
days at 6d. per net register ton per day." By the 

* Y toman v. Rtx (i904)» a K.6. 439, 

* Turner v. Bannatynt^ 9 Com. Cas. 8*. 

" Kearon v. Ptarson, 1861, 7 H. and N. 386 ; 31 L.J. Ex. 1. 
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custom of the port of discharge, a dock company 
undertook the work of discharging cargo. By reason 
of a strike of the dock labourers the discharge of the 
cargo was delayed for four days. The Coiut of 
Appeal held that the effect of the charter-party was 
not to fix any definite time within which the cargo 
must be discharged, but to provide that it should 
be discharged with all reasonable dispatch, having 
regard to the circumstances and the manner of dis- 
charging cargo customary at the port of discharge; 
and therefore that the charterers were not liable to 
the shipowners in respect of the delay which had 
occurred in discharging the cargo. ^ In Lyle Shipping 
Co. V. Cardiff Corporation,^ a ship was chartered to 
load a cargo of wood, to be carried to the port of 
Cardiff, and then to be ** discharged with all reason- 
able dispatch as customary." The custom at the port ^i^^*^'^'^ 
of Cardiff was to discharge such a cargo into the 
wagons of certain railways that had access to the 
quay. The charterers arranged with one of these 
railways for the supply of wagons to take the cargo. 
Without any negligence on their part, but owing to 
stress of work at the port, by reason of which there 
was a deficiency in the number of wagons available, 
the discharge of the ship was delayed. In an action 
against the charterers for the detention of the ship, 
the Court of Appeal held that the charterers, having 
done their best to procure the appliances that were 
customarily used at the port for discharging such a 
ship, and having used them with proper dispatch, 
were not liable for the delay. (See also Rodenackex 
V. May, 1901, 6 Com. Cas. 37.) In Fawcett and Co. 
V. Baird and Co.^ a charter-party provided that the 
cargo of timber should be discharged *' with cus- 
tomary steamship dispatch as fast as steamer can 
deliver." The vessel arrived at West Hartlepool on 
July isth, and the discharge began on that day. The 
method of discharge adopted at West Hartlepool is 
for the ship to discharge the cargo on to the quay, 
and for the receiver to load it from the quay on to 

^ CastUgaU S,S. Co. v. Dem-btey (189a), i Q.B. 854. 
" (1900), a Q.B. 638. 
» 1900, 16 T.L.R. 198. 
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railway trucks which stood on rails parallel to, but 
not alongside, the ship. In this case the ship 
employed a stevedore to carry out the discharge, and 
the receivers of the cargo, the defendants, employed 
a different firm to load the timber, which was stacked 
on the quay by the ship's stevedore, into the railway 
trucks. The discharge was completed on Friday, 
July 2ist. The plaintiffs alleged that it ought to have 
been finished on Wednesday, the 19th, and that the 
delay was due to the default of the defendants in not 
having sufficient men at work so as to clear the quay, 
whereby the quay became blocked, and the discharge 
from the ship was hindered. The defendants con- 
tended that the quay was never blocked, and that 
delay, if any, was due to an insufficient supply of rail- 
way wagons, for which the defendants said they 
were not liable. The defendants also called witnesses 
to prove that, according to the custom at West 
Hartlepool, the receiver is not bound to remove any 
of the cargo from the quay until the whole cargo has 
been put out of the ship and stacked on the quay, and 
that if the quay space at one berth is not sufficient 
for this to be done the ship must go to another berth. 
Kennedy J. held that the custom alleged was not 
proved, and, moreover, would be unreasonable; that 
there had one day been some delay owing to the 
defendants not having sufficient men at work, but 
that this delay was made up for by overtime; and that 
the plaintiffs had not proved that the defendants could 
have obtained more railway wagons. 

The House of Lords, in Hulthen v. Stewart and 
Co., ^ held that a clause in a charter-party providing 
that the cargo is to be discharged with customary 
steamship dispatch as fast as the steamer can deliver 
during the ordinary working hours of the port of 
Custom of the discharge, but according to the custom of the port, is 
not tantamount to fixing a definite number of days or 
hours during which the discharge is to be completed. 
To create such a liability the days or hours must be 
specified in plain terms. This construction of the 
clause is not affected by a special exception in the 

y 1903, A.C 389* 
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case of a strike, a lock-out, or epidemics. Demurrage 
is not due if the discharge is effected with the utmost 
dispatch practicable, having regard to the custom of 
the port, the facilities for delivery, and all other cir- 
cumstances not brought about by or within the con- 
trol of the person whose duty it is to take delivery. 

A contract to give ** prompt dispatch " has been prompt 
held in America to require the charterer to have a ^"*^*®**- 
berth ready at once. In a charter of a vessel to carry 
railroad ties a provision that from the time the vessel 
is reported ready not less than 1,500 ties shall be 
furnished per running day ** for loading at port of 
loading, and prompt dispatch for discharging at port 
of discharge,'* was held by the American Courts to 
entitle the ship to demurrage for delay in unloading 
caused by other vessels being previously at the con- 
signee's dock, though by the custom of the port 
vessels are obliged to take their turn." 

Custom of a port was held not proved by the practice ^2^***°***^ 
of one firm during a period of thirty years. A ship 
loaded a cargo of ash and bones, and mixed among 
them horns, hoofs, and skins, to be carried and dis- 
charged according to the custom of a port of the 
United Kingdom. Aberdeen was the port of dis- 
charge, whither the goods were consigned to the pur- 
suers, whose firm was the only firm doing this class of 
business. They demanded that the bones should be 
delivered separately from the horns and hoofs. They 
failed to prove a custom to that eflfecf. The ship 
proved that the cargo had been offered for shipment 
without separation. It was held that the ship was 
entitled to deliver the cargo in bulk, and that the con- 
signees were liable for demurrage for the detention 
caused by separating the cargo. • 

In Rogers v. Forrester^ it was held that if the ^"^i^ 
freighter of a ship employed to bring a cargo of wine Time, 
into the port of London covenant to unload her ** in 
the usual and customary time " at her port of discharge 
he is not liable for the detention of the ship in the 
London Docks, if she is there unloaded in her turn 

'Ten thousand and eighty-two Oak Ties, 1898. 87 Fed. Rep. 935. 
• Clacevitch v. Hutchinson, 1887, as S.L.R. 11. 
^ 1810, 9 Camp. 483. 

C 
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into the bonded warehouses. Lord EUenborough said : 
— *' What is the usual and customary time for a ship to 
unload a cargo of wines in the port of London? 
According to the evidence — ^when she gets a berth by 
rotation and the wines can be discharged into the 
bonded warehouses." 

If by the bill of lading of a cargo of brandy brought 
into the London Docks, no time is stipulated within 
which it shall be unloaded, the implied contract on the 
part of the consignee is to discharge the ship in the 
usual and customary time for unloading such a cargo — 
which is the time within which the brandies can be 
unloaded in the docks into the bonded warehouses. 
Therefore, the consignee is not, under these circum- 
stances, liable to make compensation to the owner of 
the ship, in the nature of demurrage, for any delay 
occasioned by the crowded state of the London Docks, 
although the cargo might have been landed sooner if 
the duties had been immediately paid.* In Ford v. 
Cotesworth Blackburn J. delivering the judgment of 
the Court, said: — "We think that the contract which 
the law implies is only that the merchant and ship- 
owner should each use reasonable dispatch in perform- 
ing his part. That such was the opinion of Lord 
Tenterden appears to be implied from his ruling in 
Rogers v. Hunter* as to what was the obligation of 
the holder of a bill of lading. If this be so, the delay 
having happened without fault on either side and 
neither having undertaken by contract, express or 
implied, that there should be no delay, the loss must 
remain where it falls." 

There is no proved custom at the port of Sharpness 
that a steamer with a cargo of wood under a Baltic 
Steam Bristol Channel Charter-party (containing pro- 
visions that '* Cargo to be loaded and discharged with 
the customary steamer dispatch of the port, and in the 
ordinary working .hours thereof," and " The usustl 
custom of the wood trade of each port is to be ob- 
served by each party in cases where not specially 
expressed ") is properly discharged if the cargo is dis- 



• Burmgsttr v. Hodgson, iSio, » Camp. 488. ' i868» L.R. 4 Q.B. 137. 
• M. and M. 6$. 
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charged at an average rate of 90 standards per weather 
working day. Such a custom would be unreasonable.* 

In Postlethwaite v. Freeland' the House of Lords Dutyofchtr- 
held that the duty of providing, and making proper SSLiV**"^* 
use of, sufficient means for the discharge of a cargo, ^^•«i>«<«- 
when a ship, which has been chartered, arrives at its 
destination, and is ready to discharge, lies upon the 
charterer. But that general duty may be qualified by 
words in the charter-party, and by the circumstances of 
the case. If, by the terms of the charter-parly, the 
charterer has agreed to discharge the ship 
within a fixed period of time, that is an 
absolute and unconditional engagement, for the 
non-performance of which he is answerable 
whatever may be the nature of the impediments 
which prevent him from performing it. If there 
is no fixed time, the law implies an agreement, on his 
part, to discharge the cargo within a reasonable time. 
Lord Hatherley said: — "When the covenant merely 
engages that the merchant shall with all dispatch 
according to the custom of the port, unload the vessel, 
he will fulfil his contract if he employs all the usual 
methods of dispatch at the port.'*"* 

Where a charterer agreed to load a vessel, when it 
arrived at a certain port, with a cargo of coals in the 
customary manner, and the question at the trial was, 
whether he had so loaded the vessel within a reasonable 
time, it was held, that the jury were rightly directed not 
to take into consideration a delay occasioned by a 
strike among the colliers and a dispute with a railway 
company, along whose line the coal had to be brought 
to the port for shipment, these not being matters con- 
templated by either party when the charter-party was 
made. ' 

By a charter-party, the master of the plaintiflE's ship 
engaged to receive on board a full cargo of coal and 
to deliver the same as per bill of lading, " to be loaded 
with the usual dispatch of the port ... or if longer 
detained to be paid 40s. per day demurrage." The 
defendants engaged to load her ** on the above terms." 

' Sm SUamihif Co. v. Price (1903)* 8 Com. Gas. apa. «i88o. s A.C. 599. 

>>See mlto the jndfinent of Lord Blackburn, < A.C. 6i3-6aa. 

* Adams v. Rofol Mail Steam-Packtt Co., 1858, 5 C.B. N.S. 499; 88 L.J. 

C 2 



36 DEMURRAGE. 

By a memorandum at the foot of the charter-party she 
was to load in the B. or W. Docks, by a regulation of 
which coal agents were not to have more than three 
vessels loading and to load at the same time. The 
plaintiff's ship would have been loaded without delay 
had it not been for the fact, which was unknown to 
the plaintiff at the time he entered into the charter- 
party, that the defendants acted as their own coal 
agents, and that they had at the time three ships load- 
ing in the docks, and ten other charters in their books 
which had priority over the plaintiff's ship. By reason 
of tt^e incapacity, under which the defendants had so 
placed themselves, the loading could not be commenced 
until thirty days after the ship was ready. It was held 
in an action for demurrage that the defendants had con- 
tracted that they would load with the usual dispatch, 
and that it was no answer that they were unable to do 
so, or that the plaintiff knew it.* 

A charter-party provided that the ship should proceed 
to a port, and there load from the factors of the char- 
terers a cargo of " coal, taking her turn with other 
steamers," and receive ''prompt dispatch in loading." 
The charterers employed the persons at the port of 
loading who were employed to load other ships, and 
the ship was loaded in her turn, but by reason of an 
insuflScient supply of coal, the ship was delayed. It 
was held that the charterers were responsible for the 
delay. * 

Usual and Customary Manner. 

Where by the terms of a charter-party the ship is to 
deliver the cargo ** in the usual and customary man- 
ner," the obligation which attaches is only that the 
merchant and shipowner shall each use such reason- 
able dispatch in performing his part, and there is no 
implied contract that the discharge shall at all events 
be performed in the time usually occupied at the parti- 
cular port. Therefore, where, owing to a threatened 
bombardment, the authorities at the port of discharge 
refused for several days to allow the discharge of cargo 
to proceed, so that during those days neither party to 

i Aihcroft v. Crown Orchard Colliery Co.t 1874, 43 L.J. Q.B. 194; L.R. 9 
^Elliott V. Lord, 1883, S» L-J- PC 93; 48 L.T. 54a; s Asp. 63. 
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the contract could perform his part of the contract, it 
was held that the loss from delay must fall on the ship- 
owner. " 

** Load in the usual and customary manner" seems 
to apply only to the mode of loading when the vessel 
has arrived at the loading berth, and to have no refer- 
ence to a detention outside the loading place." 

Where a charter-party provides for discharge " in 
the manner and at the rate customary at each port 
during the customary working hours and, if the ship be 
further detained through the fault of the charterers, 
ten days on demurrage over and above the said laying 
days at twenty pounds per day," the shipowner cannot 
land the goods subject to lien under the provisions of 
the Merchant Shipping Act, 1894, until it is evident 
that the ship cannot be discharged within the time 
allowed." 

By a charter-party all liability of the charterer was 
to cease on completion of loading, provided the value 
of the cargo was sufficient to satisfy the lien which was 
thereby given for (inter alia) demurrage under the 
charter-party. The ship was to be loaded as customary, 
and to be discharged as customary at the average rate of 
not less than lOO tons per working day, from the time 
she was in berth and ready to discharge, and notices 
thereof given by the master in writing. Demurrage to 
be at the rate of £20 per day. In an action by the 
owner to recover from the charterer damages for de- ^^ 
tention at the port of loading, it was held by the Court Deteotioft 
of Appeal that the word " demurrage " in the lien 
clause did not cover damages for undue detention at 
the port of loading, and that, therefore, the cesser 
clause did not exempt the charterer from liability for 
the delay. ^ 

As Fast as Ship can Deliver. 

Discharge of cargo " as fast as steamer can deliver 
as customary," or " as fast as she can deliver," means 
as fast as reasonably possible in a business sense. 

^Pord V. CoUtworih» 1870, L.R. s Q.B. lar; 38 L.J. Q-B. saj 39 LJ. 

Q.B. 188 : 10 B. and S. 901 

^Tafscott V. Balfour, L^. 8 C.P. 46; 4a LJ- C.P. 16; Tkg Alng Holmes, 

1893, P. 173; 6a L.J. P.D. 51; 68 L.T. 86a. 



" SmaiUs v. Hans Dgssen, 94 L.T. 493. 

tnicp or O0»« V. • Balfour, 1893, i Q.B. 507. See Garatner v. », 

farlan; 1893, ao Sess. Cas. 4 ser. 414. Tkt Nifa, 189a, P. 411. 
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By a charter-party a steamer's cargo was " to be dis- 
charged as fast as steamer can deliver after being 
berthed as customary." The cargo was pig-iron, and 
the custom of the port of discharge was to deliver by 
steam cranes into wagons brought alongside work- 
ing day and night. It was a rule of the port that no 
pig-iron should be laid on the quay. The supply of 
trucks was restricted to those of two railway companies 
whose lines had access to the quay. On arrival of the 
vessel due notice was given by the consignees to the 
railway company by whose line the cargo was to be 
forwarded, but delay was occasioned through failure 
of the railway company to supply sufficient trucks. It 
was held by the Court of Session that the consignees 
were not liable in demurrage.'^ Lord Justice Clerk 
said : — " Now one of the rules of the port of discharge 
selected — Glasgow General Terminus — ^was that no 
cargo should be laid down on the quay, but that all 
cargo should be delivered into trucks. That being so, 
and there being no trucks available, or not sufficient 
trucks available, I think a delay occurred for which 
neither party was responsible to the other. The whole 
obligations of giving and taking discharge was subject 
to the possible delay arising fr6m deficiency of the 
customary means of unloading. I can, therefore, see 
no distinction between the present case and that of 
Postlethwaite v. Freeman.'* 

In Good and Co. v. Isaacs'^ a charter-party provided 
that the cargo was "to be discharged as fast as 
steamer can deliver, as customary, and where ordered 
by the charterers." The Court of Appeal held, that 
the word ** customary " must be taken to refer to the 
discharge and delivery by the ship, rather than to the 
taking delivery by the charterer or consignee, and to 
mean that the discharge and delivery must be as fast 
as the custom of the port would allow.' 

The cases seem to decide that the words " As fast 
as ship can deliver *' put no obligation on the charterer 
beyond that of being reasonably diligent. So that he 
is excused from taking delivery by obstacles which pre- 
vent his doing so, though they may not prevent the 
ship from giving delivery. 

* WyllU V. Harrisont 1885, 13 Sess. Cas. (4 ser.) 9a. ViSpa, a Q.B. 55& 
' See also The Jaedtrtn, iSga, P. 351 ; 61 L.J. P.D. and A. 89. 
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This appears to have been the case in Hulthen v. 
Stewart,* In that case the ship was to load a cargo 
of timber and therewith ** proceed to London, or so 
near thereunto as she may safely get/' and deliver 
it; "the cargo to be loaded and discharged with 
customary steamship dispatch, as fast as steamer can 
receive and deliver during the ordinary working 
hours of the respective ports, but according to the 
custom of the respective ports." The ship arrived at 
Gravesend on October 12th, and was ordered to the 
Surrey Commercial Dock to discharge. That dock 
being crowded, the ship could not enter until 
October i8th, and could not get a discharging 
berth at the quay until October 20th (Saturday). The 
discharge began on October 22nd, and was completed 
on October 29th. With clear ground on which to 
discharge it could have been completed in five or six 
days; but the quay was partially encumbered with 
other goods, and that caused some delay. Discharge customary 
into lighters in the dock was not possible, because ^^^ 
lighters could not be got by the charterers. The 
shipowners contended that the words *' with cus- 
tomary steamship dispatch as fast as steamer can 
deliver*' in effect fixed a time within which the dis- 
charge was to be done. But the House of Lords 
held that the words had not that effect. *' The words 
used do not specify, or even, I think, point to a 
definite period of time. What they do point to is 
the discharge of the cargo with the utmost dispatch 
practicable, having regard to the custom of the port, 
the facilities for delivery possessed by the particular 
vessel under contract of affreightment, and all other 
circumstances in existence at the time, not being cir- 
cumstances brought about by the person whose duty 
it is to take delivery, or circumstances within his 
control."* 

In Temple v. Runnalls"^ a charter-party contained as Fast as 
the following clauses. *' The cargo to be loaded and dSSw*** 
discharged as fast as steamer can receive and deliver 
during usual working hours (Sundays and holidays 
excepted). The time for loading and discharging to 

• Z003, A.C. 389. * Per Ld. Macnaghten, 1903, A.C. 399. 

• 190a, 18 T.L.R. Sao. 
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count from the time the ship arrives at the loading 
and discharging ports respectively in usual working 
hours." The charter-party was in a printed form, 
and the word ** ports " was written in instead of the 
printed word ** berths." Demurrage was to be at 
the rate of lod. an hour. The vessel arrived at 
iNewlyn on Thursday, April nth, and was moored 
inside the harbour at 3.15 p.m. Loading was com- 
menced on Saturday at 8 a.m., and was finished at 
2.15 p.m. on Thursday, April i8th. The plaintiffs 
alleged that under the charter-party she ought to have 
finished loading on Saturday, April 13th. The 
defendant was the one shipper of stone from Newlyn, 
and there was only one berth at that port at which 
this vessel could be loaded in the manner usual at 
Newlyn. When the plaintiffs' ship arrived the berth 
was occupied by another ship, into which the defend- 
ant was loading stone. The stone at Newlyn only 
came from three quarries, owned by the defendant, 
and situate at distances varying from one-half to one 
and a-quarter miles from the harbour, to which the 
stone was always carted by means of hired horses and 
carts. Evidence was given that at Newlyn the work 
of loading stone was made more difficult in April, 
May, and June in each year by reason of the mackerel 
fishery, to which were directed many of the carts that 
would otherwise be available for carting the stone, 
and the skipper could only get eight or nine carts 
instead of the usual number — ^namely, thirty. Stone 
was not kept stored on the quay. In consequence of 
the above circumstances the loading was not com- 
pleted until Thursday, the 18th. Mr. Justice Bigham 
came to the conclusion that the defendant had done 
all he reasonably could to get every available cart, 
and he placed the berth at the disposal of the ship 
as soon as he could. His lordship held that the 
obligation of the defendant to load did not commence 
until it was possible to load. He therefore gave judg- 
ment for the defendant. This decision was affirmed 
by the Court of Appeal.^ 

A clause in a charter-party was as follows: — "The 
cargo to be loaded . . . with customary steamship 

^Cf. Macbeth v. Wild, 1900, 16 T.L.R. 497. 
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dispatch, as fast as the steamer can receive . . . 
during the ordinary working hours . . . but accord- 
ing to the custom of the port." Mr. Justice Kennedy 
said : — " The steamer was to get the quickest dispatch 
according to its capacity for receiving cargo, but its 
owners could only require that the customary appli- 
ances should be used. The words * but according to 
the custom of the port ' did not really add anything. 
They did not fix the time for loading, and were 
perhaps inserted in view of the words, * as fast as the 
steamer can receive,' in order that it might be clear 
that these words were in each case to be interpreted 
according to the circumstances of the particular port 
in question.. If a custom had been proved in this case 
that fifty standards of timber were to be treated as 
an average amount, satisfying under the charter-party 
both the ship and the shippers, that custom would be 
excluded by the charter-party being contrary to the 
words, * as fast as the steamer can receive . . . but 
according to the custom of the port.' But such a 
custom had not been proved. If the question of 
custom failed, was there a failure to give to this 
steamer, under the circumstances and with the ordi- 
nary appliances, customary dispatch? By undisputed 
usage, and by the practice in this particular case, the 
shipper understood to supply the men to load the 
timber; that duty he undertook as part of his bargain. 
If, therefore, he could have supplied two gangs of 
men where he had only supplied one, he was bound 
to do so, and no reason had been given why he should 
not have supplied two gangs continuously; for this 
failure he was responsible."^ 

In Hine v. Perkins^ a charter-party provided that the 
vessel should "discharge as fast as she can deliver 
in ordinary working hours; any lighterage at port 
of discharge to be at charterer's risk and expense; 
vessel to provide sufficient steam to run all cargo 
winches at one and the same time." The vessel had 
four hatches from which she could discharge, but was 
sent to piers, where she could use but three at most. 

^ Meicalfe v. Thompson, xpoa, i8 T.L.R. 706. Sec also Tha Arne (1904), 

P. «S4. 
* >893, 55 Fed. Rep. 9^6. 
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It was held that she was entitled to discharge from all 
four, and the charterers were liable fbr the delay 
caused by discharging from fewer. The Court dis- 
tinguished the case of The GlenfinlasJ The learned 
judge said: — "The case of The Glenfinlas is referred 
to as sustaining the contention of the respondents that 
the ship was entitled to discharge from two hatches 
only. In that case the provision of the charter-party 
was, as in this case, that the vessel should 'be dis- 
charged as fast as she can deliver.' It was held that 
evidence of a practice of the port, as respects delivery 
of cargoes of chalk (with which the Glenfinlas was 
loaded) ' could not control the plain intent of the 
charter to provide for a rapid discharge during work- 
ing hours.' In the opinion in that case it was stated 
that ' vessels of her size use at least two hatches, and 
under the charter the Glenfinlas was entitled to do so, 
despite the evidence of a contrary practice having refer- 
ence to smaller vessels, and smaller cargoes.' But in 
that case, although the Glenfinlas had four hatches, her 
owners made no claim to work more than two, and 
for ought that appeared in the case she was not 
equipped to work more than that number. Deciding 
only the precise point raised in that case, we held that 
if the ship was prepared to work two hatches, and 
claimed the right to do so, she was entitled to discharge 
therefrom, under such a charter-party, during ordinary 
working hours, and on ordinary working days, despite 
any custom. In the case at bar, where the ship was 
equipped with proper winches and steam, and ready to 
work four hatches, we hold in like manner, that she 
was entitled to discharge therefrom, such discharge 
being in strict conformity to the agreement of the 
parties, as expressed in the charter-party. We are 
satisfied from the evidence that the ship demanded 
more rapid discharge than she received, and was en- 
titled to demurrage for any detention subsequent to 
the lay days necessary to effect her discharge from four 
hatches."* 

A chartered vessel reached the port of New York 
and proceeded to the designated pier at 8 a.m.. Decern- 

y 48 Fed. Rep. 758. * S5 Fed. Rep. 998. 
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ber loth, but, finding the berth occupied, she sought 
an anchorage. The charterers were notified by ii a.m. 
that she would be ready to unload at 7 a.m. the next 
day. Early in the morning, December nth, she pro- 
ceeded to the pier, and, finding the berth still occupied, 
she went back to her anchorage. The berth was ready 
for her by 11 a.m., but she did not return until evening, 
and commenced to unload on the 12th. The American 
Courts held that, as the charterers provided a berth 
within twenty-four hours after notice of arrival, they 
were not liable for the delay. 

In Maclay v. Spillers and Baker* a bill of lading 
provided that the goods were to be received by the 
consignees " immediately the vessel is ready to dis- 
charge and continuously at all such hours as the Cus- 
tom House authorities may give permission for the 
ship to work, any custom of the port to the contrary 
notwithstanding." The Court of Appeal held that 
immediately the ship was ready to discharge there was 
an absolute obligation on the consignee to receive the 
cargo continuously, even though the appUances of the 
port were not then available. 

In Regular Turn. 

The ship is sometimes, as in coal charters, to be JJS^Tto" 
loaded or unloaded '* in regular turn," or "in regular 
turns of loading;" or other similar expressions are 
used. If in such cases the ship is ready, at the proper 
place, and does not get her turn, the charterer is 
liable for her detention. The meaning of "in regular 
turn" must depend upon the manner in which the 
work is ordinarily done at the port. Evidence may be 
given of a general regulation or practice there. The 
words " in regular turn " in a charter-party prima 
facie means the regular turn of the port of loading. 
But it may be shown, either from the construction of 
the charter-party itself, or by evidence, that the words 
were intended to have a different meaning .** 

A charter-party, dated February 6, 1900, of a sailing 
ship should proceed to the port of Newcastle, New 

* looi, 6 Com. Cas. a 17 
^Barqui Quilfui» Ltd.^ v. Brown (1904), 3 K.B. 964. 



44 DEMURRAGE. 

South Wales, and there " in the usual and customary 
manner load in regular turn from Brown's Ducken- 
field Colliery, or any of the collieries the freighters 
may name," a cargo of coal, which the freighters 
bound themselves to ship. The charterers were them- 
selves the owners of the Duckenfield Colliery. The 
ship arrived at Newcastle on August 3rd, 1900, and 
was not berthed for loading until October 6th. Her 
loading was completed on October 9th. By the regu- 
lations and custom of the port a loading berth could 
not be obtained until a loading order from the colliery 
was lodged. On the arrival of the vessel a large 
number of other vessels, which were entitled to 
priority over her, were waiting to load coals from 
the Duckenfield Colliery, and the charterers were 
unable to give her a loading order until October 5th, 
v/hen it was lodged and application made to the berth- 
ing master for a berth. On the evidence the Court 
held that the charterers had not chartered more 
vessels to load their coal than in the ordinary course 
of their business. The purchasers of the coal refused 
to accept any other kind of coal, though the charterers 
endeavoured to induce them to do so. The Court of 
Appeal held, upon the construction of the charter- 
party and with reference to the rules and custom of 
the port, that the words '* regular turn " must be 
taken to mean the regular turn of the colliery. It was 
held, also, that the shipowners must be taken to have 
known that the loading of the ship at this port would 
be probably long delayed, that the charterers had not 
caused any unreasonable delay, and that they were 
not liable for the detention of the ship." 
inRegniar Lord Justicc Vaughan Williams said:* '* It was 

contended for the appellants that * regular turn ' 
means * in the order of the arrival of the ships ' one 
after the other. I do not think that is the meaning of 
the words here. Cases have been cited, which, I take 
it, show that prima facie the words * in regular turn,' 
unless there is something to a diflFerent conclusion, 
mean ' in regular port turn ' ; but none of these cases 
show that * in regular turn ' cannot mean * in regular 

0(1904), a K.B. a64. ^(1904), » K.B. ajo. 
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colliery turn/ as distinguished from 'regular port J? Regular 

«.» «•« n 9 Col limy TltfOa 

turn. Not only does that seem to me to be the gram- 
matical meaning of the words, but when you look at 
the condition of the collieries referred to in this 
charter-party and to the regulations of this particular 
port, which were perfectly well known to both the 
parties, the plaintiffs and the defendants, it is hardly 
possible to avoid the conclusion that both parties 
must have contemplated that the ship would be loaded 
in accordance with the * colliery turn.' '* 

If the ship loses her turn because she is not ready ®SS.^<i,'**^y 
when it comes, the charterer is not liable, whether the 
cause of her not being ready is one for which the owner 
is to blame or not,* unless it is a matter in respect of 
which the charterer is in default. 

In Jones v. Adamson^ the defendant chartered the 
plaintiff's ship upon the terms that she should go to a 
foreign port for a cargo, and ** there, in the usual and 
accustomed manner, load in her regular turn." The 
ship went to the port, but owing to the defendant's 
default was not ready when her turn came, and was 
consequently detained eleven days. When her turn 
came round again she was ready, but the wind coming 
on to blow, and the harbour being crowded, the har- 
bour-master refused to allow the ship to go up to load, 
and she was consequently delayed three days. The 
plaintiff having sued on the charter-party claiming 
damages for the detention, it was held that the deten- 
tion for the three days was the legal and natural con- 
sequence of the defendant's default in not having the 
ship ready for the first turn, and that the plaintiff was 
entitled to damages in respect of the three days as well 
as the eleven days. 

In Leidemann v. SchuUif the defendant chartered 
the plaintiff's vessel to proceed to Newcastle-upon- 
Tyne, and there be ready forthwith *' in regular turns 
of loading" to take on board by spout or keel, as 
directed, a complete cargo of four keels of coal, and 
the remainder coke. In an action for not loading the 
vessel with coke within a reasonable time, it was held 
that evidence was admissible to explain the meaning of 

• Taylor v. C/af, i6 L.J. Q.B. 44. f 1876, 1 Ex. D. 60. 

« x«S3. 23 LJ. C.P. tf. 
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the expression in the charter-party, '' in regular turns of 
loading," by showing that there was a usage of the 
port of Newcastle that vessels should take in their 
cargoes of coke in a certain regular order or turn; and 
that the question whether the vessel was loaded within 
a reasonable time ought not to be decided without 
reference to such usage, if proved, 
^njam to dc- ^ ^j^-p j^^jj^g chartered to take coals to Algiers, it 
was stipulated in the charter-party that the ship should 
be unloaded, weather permitting, at a certain rate 
per diem, to reckon from the time of the vessel being 
ready to unload, and "in turn to deliver/' In an 
action by the owner against the charterers for an 
alleged detention, the defendants proved at the trial 
that the coals in question were for the use of the French 
Marine, who made special regulations wffh all their 
contractors with respect to " the turn to deliver,'* that 
according to these regulations the delivery was " in 
turn," and that these regulations formed part of the 
general regulations of the port. It was held, that the 
defendants had a right to prove that the contract was 
entered into with reference to a known recognised use 
of the words "in turn to deliver" among persons 
conversant in the trade; and that a questFon put by the 
defendants, whether there was any general understood 
meaning of those words among shipowners and mer- 
chants entering into charter-parties with respect to the 
commerce then under investigation, was unobjection- 
able.'' 

In King v. Hind^ the plaintiffs' sailing vessel was 
chartered by the defendant to proceed to Whitehaven 
for a cargo of coals. The charter-party provided that 
" regular turn " should be allowed for loading. By 
the custom of the port of Whitehaven steam vessels, 
though they arrive in port after sailing vessels, are 
loaded with coals before the sailing vessels; but as 
between sailing vessels themselves, sailing vessels are 
loaded in the order of their arrival in port. The plain- 
tiffs' vessel, though she arrived before several steam 
vessels, was delayed until they were first loaded; but 

k R0h$rt»on V. Jackson, 1845, 15 L.J.C.P. aS. Sec also Milvain v. Pern, 

3 E. & E. 495. 

* 1883, I a L.R. Ir. 113. 
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she was loaded in the order of her arrival as regarded 
the other sailing vessels in harbour. The plaintiffs 
claimed demurrage. It was held that the expression 
"regular tuhi" in the charter-party should, in the 
absence of exclusive words, be construed a;S *' regular 
turn " according to the usage of the port of White- 
haven; that it was not material that the plaintiffs were 
ignorant of such usage; and that, accordingly, the 
plaintiffs could not recover. 

But in Hudson v. Clementson,^ where a " cargo of% 
coke '* was to be loaded at Sunderland " in regular 
turn/' it was held that evidence could not be given that 
by the custom of Sunderland, under such a charter- 
party, the shipowner was bound to wait until a manu- 
facturer of coke, not named in the charter, had supph'ed 
all ships entered in his turn book, provided the manu- 
facturer's name were given at the time of contracting, 
and provided he used reasonable dispatch. 

By a charter-party, it was agreed between the plain- 
tiff, owner of the ship Sultan, and the defendant that 
the ship should proceed to a certain dock, and there load 
in the customary manner a cargo of Marley Hill coke, 
" to be loaded in regular turn." The Marley Hill 
Company kept a book in which they entered ships to be 
loaded, and it was l(heir practice to enter ships not only 
before they were ready to load, but before their arrival 
at the dock, or even at the port, arid if a ship was not 
ready to load when her turn came the ship next in turn 
was loaded, and the other took its tui;n, when ready, 
before others which had been ready before it. On the 
26th November the plaintiff's ship arrived at the dock 
and on the 8th December his agent told the manager 
that he was ready to load, but several ships which had 
not arrived and were not ready until after the plaintiff's 
ship, were loaded before it, in consequence of the order 
in which they were entered in the book, and the loading 
of the plaintiff's ship did not commence until the 23rd 
January. The Judge left it to the jury to say what was 
the meaning of " regular turn," and they found that 
the plaintiff's ship was loaded according to the practice 
of the Marley Hill Colliery, but that it was not an 

i 1856, as L.J.C.P. 234- 
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established or known custom, and that " regular turn " 
was the order of readiness, not the order of entry in 
the book. It was held that the defendant was liable 
for demurrage.* 

In Stephens v. Macleod} a charter-party stipulated 
that the steamship Cassia should proceed to " Portu- 
galete, or any other usual ore-loading place in the 
River Nervion ... as ordered,'* and there load a 
cargo of iron ore, " after being berthed in turn." The 
vessel was ordered to go to Portugalete. On arrival 
there, she was entered on a turn list, according to the 
rule of the port, in the order of arrival on that day. 
But there were several loading wharves in the port, 
connected by rail with various deposits of iron ore; and 
as the wharf to which she was ordered by the charterers 
was occupied by other vessels the Cassia did not get 
her berth till after other vessels which had arrived at 
Portugalete after her had been berthed at other 
wharves. The Court of Session (Lord Young dissent- 
ing) held that the ship was not "berthed in turn"; 
for that meant in turn with vessels as they arrived at 
Portugalete for iron ore. It was not a stipulation that 
she should be berthed in turn at any particular berth or 
for ore from any particular deposit." 

^ Law son v. Burnesst 1863, i H. & C. 396. 

I1891, 19 Sess. Gas. (4 ser.) 38. 
™ See Evans v. Blair ^ 1903, X14 Fed. Rep. 6x6. 
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LOADING AND DISCHARGING. 



Where no Fixed Time for Loading or Discharging. 

Where the time for loading or discharging is not ^^^^ ^^ ^^^ 
fixed beforehand, either definitely or by reference to fixed, 
any ordinary practice or dispatch, the contract implied 
by law is that the merchant and shipowner shall " each 
use reasonable dispatch in performing his part."" 
Where the charterer of a ship for a voyage to Tobago 
and back covenanted to load and dispatch her in time 
to join the convoy that should be appointed to sail from 
the West Indies on the ist August, it was held that he 
was liable for not having loaded and dispatched her 
by the 22nd July, the day the West India convoy passed 
the island of Tobago, although he offered to load her 
with a complete cargo if she would stop a few days 
longer. Lord EUenborough said: — ** I Hiink the cap- 
tain was at liberty to sail from Tobago on the 22nd, 
the day when the convoy passed the island. The 
covenant must receive a reasonable construction. Had 
the ship not arrived in time to be loaded by the 22nd 
the case would have been different; but as she was 
ready to take in goods for the homeward voyage on 
the 14th July, the charterers were bound to have sup- 
plied her with a full cargo, before the time when the 
general West India convoy passed by the station where 
she lay. Even if the captain might have been able 

^Fcrd V. Cotesw0Tth, 1868, L.R. 4 Q.B. 137. 
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To Discharge 
within a reason- 
able time. 



afterwards to have overtaken it, he was not bound to 
wait for the convenience of parties, as he must thereby 
have increased the risk of capture."" 

Where a bill of lading is silent as to the time within 
which the consignee is to discharge the ship's cargo his 
obligation is to discharge within a reasonable time. 
And that obligation is performed if he discharges the 
cargo within a time which is reasonable under the 
existing circumstances, assuming that those circum- 
stances, in so far as they involve delay, are not caused 
or contributed to by him. A cargo was shipped in the 
port of London under bills of lading which did not 
specify the time within which the consignees were to 
take discharge of it. Upon the arrival of the ship in 
the dock, the dock company as agents for the con- 
signees began to unload the cargo. The unloading 
was interrupted for several days by a strike of the dock 
labourers, which delayed the discharge far beyond the 
time which would otherwise have suflSced. Through- 
out the time during which the discharge ceased, and 
the dock company were unable to supply labour to 
effect it, it was' not possible for the consignees either 
to find any other person to provide tne labour or them- 
selves to obtain the necessary labour in any other way. 
The House of Lords held that the consignees were 
not liable in damages to the shipowner for the delay. 
Meaning of the ^^^^ Herschcll L.C. said"^ :—*' There is, of course, 
no such thing as a reasonable time in the abstract. It 
must always depend upon circumstances. . . . But 
what may, without impropriety, be termed the ordinary 
circumstances differ in particular ports at different 
times of the year. As regards the practicability of dis- 
charging a vessel they may differ in summer and winter. 
Again, weather increasing the diflSculty of, though not 
preventing, the discharge of a vessel may continue for 
so long a period that it may justly be termed extra- 
ordinary. Could it be contended that in so far as it 
lasted beyond the ordinary period the delay caused 
by it was to be excluded in determining whether the 
cargo had been discharged within a reasonable time? 

o Tkomfson v. Inglis, 1813, 3 Camp. 428; see Connor v. Smythe 
5 Taunt. 654. 
I* Hick V. Raymond, 1893, A.C. p. 39. 
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It appears to me that the appellant's contention would 
involve constant difficulty and dispute, and that the 
only sound principle is that the ' reasonable time ' 
should depend on the circumstances which actually 
exist. If the cargo has been taken with all reasonable 
dispatch under those circumstances, I think the obliga- 
tion of the consignee has been fulfilled. When I say h?fe"b**e2^ 
the circumstances which actually exist, I, of course, g^^ ^^ c®**- 
imply that those circumstances, in so far as they in- 
volve delay, have not been caused or contributed to 
by the consignee.*'* 

It was held in Beard v. Rhodes that the words " at 
the expiration of " in a charter-party were synonymous 
with the words ** a reasonable time after." 

In Tillett and Cp. y,Cwm Avon Works Proprietors ■ 
the plaintiffs, shipowners, sued defendants, consignees, 
for damages for delay in unloading. In the bills of 
lading there was no stipulation as to the time for un- 
loading, and the plaintiffs' vessel could only be dis- 
charged at one of three berths, the property of the con- 
signees, which, at the time of the arrival of the plain- 
tiffs' ship at the port, had all been occupied by other 
vessels with cargoes belonging to the defendants. The 
discharge of the plaintiffs' ship was thereby delayed for 
several days. It was held that it having been an im- Rmaonabietime 
plied term in the contract that the defendants should *°*^®^ 
discharge the cargo within a reasonable time, the plain- 
tiffs, under the circumstances, could recover damages 
for the loss occasioned by the delay.* 

In Wright v. New Zealand Shipping CoJ" Lord 
Justice Cotton^ said: — "In a contract of this nature -,«- ,^ . ,^ 

•^ . - . - - . DiffiOTlty as to 

a difficulty arises as to the meaning of the expression ?Jw meaning^of 
* reasonable time,' and I think that the difficulty arises xu^i***"* 
from not considering what the obligations of the parties 
are, and from not considering what facts are to be 
taken into account as between the parties to the con- 
tract in ascertaining what is a reasonable time. There- 
fore I propose to state what is the obligation of the 
charterers under these circumstances, and what they 

^CatltoH S.S. Co. V. Castle, *»c.. Co. (1898), A.C. 86; Hicks v. Tweedy, 

63 L.T. 76s; Zillah v. Midland Ry. Co^ 10 T. L.R. 67. 

»i873» 28 L.T. 168. •i886, a T. L.R. 675. 

■ See Hill v. Idle, 1815, 4 Camp. z^fj. 



' See Hill v. Idle, 1815, 4 Ca 
■ 1879, 4 Ex. D. 165. ^4 £<• 
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are entitled, and what they are not entitled, to take into 
account in fixing what is a reasonable time, I shall 
not attempt to lay down an exhaustive rule, but shall 
speak chiefly with reference to the case before us. In 
determining whether a duty such as is created by this 
charter-party has been performed within a reasonable 
S?*'S^SSt ^^^> we must take it that an obligation is imposed on 
t£?iSd*ordiSJ ^^ charterer of providing at the port of discharge 
arttyused. 8u£Bcient appliauccs of the kind ordinarily used at the 
port, and that he must have them ready either when 
the ship arrives or within a short time, such as a day or 
a couple of days, after her arrival; perhaps where a 
ship arrives unexpectedly, much sooner than could have 
been anticipated, a delay may be allowed, and a dif- 
ferent rule may be applicable from that governing a 
case where the ship arrives at the appointed time. I 
say * appliances of the kind ordinarily used at the port,' 
for which the ship is destined, because the charterer 
ought not to be called upon to provide appliances 
which are not in use there, but which are in use at other 
ports; he is not bound to provide at a port in New 
Zealand appliances which are not in use there, but are 
in use in the port of London; for they cannot be 
deemed to have been in the contemplation of the par- 
ties. Although the charterer may not be bound to 
work during the whole of the twenty-four hours, yet 
he must work during the ordinary time of working at 
the port where the ship is to unload. I will proceed 
to consider what circumstances will entftle the char- 
terer to allowances for delay. I apprehend that he will 
be entitled to an allowance if any difficulty arises from 
the nature or physical peculiarities of the port, such as 
that the ship is obliged to lie at some considerable dis- 
tance from the land, or that while the wind is blowing 
from certain points of the compass ships cannot be 
unloaded with lighters, he may be entitled to an allow- 
ance also if after the ship has been partly unloaded in 
deep water she is brought into shallower water for the 
more convenient discharge of her cargo : whether the 
unloading can go on during the change of berth is a 
question of fact upon which the jury must give their 
opinion. I think dso that allowance must be made for 
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any holidays usually observed at the port, and during AUowancetobe 
which no work is done. . . . For the purpose of ascer- Sis^osSaUyob^ 
taining what is a reasonable time the defendants are *^^ ** ^*'"* 
not entitled to excuse delay, which would be otherwise 
inexcusable, ty alleging that they had sent so many 
vessels to the port that the number of lighters which 
they had engaged did not enable them to unload the 
plaintiff's ship within what would otherwise have been 
a reasonable time. It was the duty of the defendants 
to provide suflScient appliances for unloading the plain- no excuse to 
tiff's ship. In like manner the defendants cannot ex- veaSde Jreve^ 
cuse the delay by alleging that there was at the port so ****^^- 
many other vessels consigned or belonging to other 
persons as to prevent them from using the appliances, 
which otherwise might have been used for the purpose 
of unloading the ship."*' 

The House of Lords has held* that when the 
contract is silent, the obligation of the merchant 
is to use ** all reasonable diligence under the circum- 
stances which exist at the time of unloading."^ 

In the case of Empire Transport Co. v. Philadelphia 
Co.,* the Judges of the American Courts reviewed 
both the English and American decisions on the 
question of *' reasonable time." The Circuit Court 
of Appeals held that under ordinary circumstances, 
the customary time for unloading a vessel at her port 
of delivery is a reasonable time for that work; but 
the implied contract is to discharge her in such time 
as is reasonable under all the existing circumstances, 
ordinary and extraordinary, which legitimately bear 
upon that question at the time of her discharge, and 
it is not to discharge her in the customary time, 
regardless of unforeseen obstacles and unusual circum- 
stances. The burden is on him who seeks to recover ?^ugdfeu^y 
damages for the delay of a vessel, under such a con- charterer °'^**" 
tract, to prove that the charterer did not exercise opinion of 
reasonable diligence to discharge her under the actual f^^^^ ****** 



* See also per Fry L. T. in Hick v. Rodocanachi (1891), a Q-B. 645 ; Ford 
V. Cotetworth, L.R. 4 Q.B. p. 137 ; Of. Taylor v. G. N. Ry. Co., L.R. 
I C.P. 385: and per Brett L.J. in Nelson v. Dahl, la ChD. 568, pp. 



583* 584- . Bwt see Hills. Idle, 4 Cam£. 3^7; 



*Hick V. Rodocanachi (1891), a Q.B. 3a6; affirmed in the House of Lords 

as Hick v. Raymond (1893), A.C. aa. 
'See also Carlton S.S. Co. v. Castle. b*c., Co. (1898), A.C. 486; Lyle Si. 
Co. V. Cardiff 6900), a Q.B. 638. 
* 1896, 77 Fed. Rep. 919. 
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circumstances of the particular case. Proof that the 
vessel was delayed in unloading beyond tlie customary 
time for discharging such cargoes at the port of her 
delivery throws upon the charterer the burden of ex- 
cusing the delay by proof of the actual circumstances 
of the delivery and his diligence thereunder. A strike 
of the employes of the charterer, without grievance or 
warning, and an organised and successful effort on 
their part to prevent by threats, intimidation and vio- 
lence other labourers who were willing to do so from 
discharging a vessel, was held to excuse the charterer 
for delay of a week in the performance of that work. 

In Hick V. Rodocanachi*' the plaintiflf, a shipowner, 
brought an action against the consignees of the cargo 
for delay in unloading the ship. It appeared that the 
defendants were consignees under a bill of lading which 
imposed no express limit of time witfiin which the 
goods were to be unloaded, but contained a stipulation 
that the goods were to be applied for within twenty- 
four hours after the ship's arrival, otherwise the master 
of the ship might himself unload at the expense of the 
consignees, and should have a lien on the goods for all 
freight and expenses. The ship arrived at the port of 
discharge, and the defendants duly applied for the 
goods and commenced to unload them; but a strike of 
the dock labourers occurred, and the unloading was 
delayed for about a month, and was then completed 
by the defendants. Both plaintiflf and defendants did 
all they could under the circumstances to expedite the 
unloading of the ship. The Court of Appeal held, and 
this was afterwards aflSrmed by the House of Lords, 
that the bill of lading containing no stipulations as to 
the time within which the cargo was to be discharged, 
the defendants were entitled to a reasonable time, and 
that in the absence of any special provision on the sub- 
ject, the reasonableness of the time for unloading must 
be considered with reference to the circumstances 
which existed at the time of unloading; and that as the 
strike could not be attributed to any deifault on the part 
of the defendants they were not liable for the delay. 
Lindley L.J. said* ; — "We have to deal with implied 

• 1891, a Q.B. 636. *> 1891, a Q.B. p. 638. 
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obligations, and I am not aware of any case in which 
an obligation to pay damages is ever cast by implica- 
tion upon a person for not doing that which is ren- 
dered impossible by causes beyond his control. Where 
no time for unloading is fixed by contract the mer- 
chant's obligation is, in my opinion, to use all reason- 
able diligence under the circumstances which exist at 
the time of unloading, unless, indeed, as in Hill v. 
Idle*" and in some other cases like it, those circum- 
stances are attributable to his own conduct. Unless 
he has caused the delay or unless it has been caused 
by his agents or servants, he is in no default, and the 
loss to the shipowner must be borne by him, not be- 
cause he is in fault, but because he is unable to show 
any default on the part of the cargo-owner rendering 
him liable for the delay from which the shipowner has 
suffered. . . . The conclusion at which I have arrived 
is in harmony with the ordinary course of business; for 
there are two well-known forms of contract, one with 
and the other without a specified number of days for 
unloading. If the first form is used, the risk of a 
strike falls on the merchant; if the second form is used 
it does not, and the risk falls on the shipowner, not 
because he has agreed to bear it, but because he is 
unable to throw it on the merchant." 

A charter-party which provides that the cargo is 
"to be discharged as customary for steamers at port 
of discharge " is in effect an open charter-party, under 
which it is the right of the ship and the duty of the 
consignee to have the cargo discharged with reasonable 
dispatch. The giving of reasonable dispatch is a re- 
quirement which the consignee is bound to satisfy, 
de die in diem. He cannot, by working extra hard on 
one day, entitle himself to idle on another day; and 
if he has done more than an average quantity at the 
beginning of the discharge he cannot on that account 
relax the measure of reasonable diligence towards the 
end.* 

Lord Selbome said, in Postlethwaite v. Pre elands : — 
"Difficult questions may sometimes arise as to the 

"4 Camp. 337. 

* Aberdeen Glen Line SS. Ce. v. S.S. Gait loch (1899), a T.R. i. 

• 1880, 5 A.C. 599. 608. 
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Reasonableness circuinstances which ought to be taken into considera- 
^^dged^^ tion in determining what time is reasonable." But his 
^^^taikbfe Lordship approved the direction of Lord Chief Justice 
Cockbum to the jury in Ford v. Cotesworih that " The 
question whether the time was reasonable or unreason- 
able ought to be judged with reference to the means 
and facilities available at the port, and io the regtila- 
tions and course of business at the port." 

In Ford v. Cotesworth^ the defendants chartered 
the plaintiflf's ship for a voyage to Lima. The cargo 
was to be delivered "in the usual and customary 
manner," but no express time was provided in which 
such delivery was to be made. The ship reached 
Callao, the port of Lima, and began discharging, when, 
owing to hostilities between Spain and Peru, the 
authorities refused to allow any more cargo to be 
landed, with the result that the ship could not deliver, 
nor the merchant receive. The Courts of Queen^s 
Bench and Exchequer Chamber held the merchant not 
liable, in an action for demurrage for this delay. 
Blackburn J., delivering this judgment of the Court, 
said': — "Where the act to be done is one in which 
both parties to the contract are to concur, and both 
bind themselves to the performance of it, there is no 
principle on which, in the absence of a stipulation to 
that effect, either expressed by the parties or to be col- 
lected from what they have expressed, the damages 
arising from an unforeseen impediment are to be cast 
by law on the one party more than on the other; and 
consequently we think that what is implied by law in 
such case is, not that either party contracts that it 
shall be done within either a fixed or reasonable time, 
but that each contracts that he shall use reasonable 
diligence in performing his part. It is on the applica- 
tion of this principle to a charter-party that the present 
question depends. We think that delivering cargo is 
as much the duty of the shipowner as of the merchant; 
and consequently that the contract, implied by the law 
in the absence of any stipulation, in a charter-party is 
that each party shall use reasonable diligence in per- 
forming his part of the delivery at the port of dis- 

' 1870. L.R. 4 QB. 187 ; L.R. s Q.B. 544. 
« L.R. 4 Q.B. p. 133. 



DEMURRAGE. 57 

charge; the merchant being ready to receive in the 
usual manner, and the owner by his captain and crew 
to deliver in the usual manner. So that there is no 
contract implied by law on the part of the shipowner 
to allow his vessel to be kept there for the usual time, 
if by reasonable diligence on the part of the merchant 
the cargo might be sooner taken away; and no contract 
implied by law on the part of the merchant to take the 
cargo out within such usual time if he could not by 
reasonable diligence perform it; though very commonly 
there are stipulations to that effect. *' 

This judgment was affirmed in the Exchequer 
Chamber** and Kelly C.B. there said: — ** I was from 
the first prepared to agree with the Court of Queen's 
Bench in treating the delivery of the cargo at the port 
of destination as one entire act, in which both parties 
have to perform their parts; the defendants have to 
provide lighters, and the plaintiffs to assist in putting 
the goods over the side of the ship; and the plaintiffs 
were as much prevented from doing their part as the 
defendants. For had the defendants provided lighters, 
as it was contended they ought to have done, notwith- 
standing the order not to land any more goods, no 
doubt the authorities would have prevented the goods 
from being put on board the lighters; and it is absurd 
to suppose that the goods could have been put into 
seventy or eighty lighters and left floating in the har- 
bour. 

The above case was followed in Cunningham v. 
Dunn. * In that case it was agreed by a charter-party 
that the defendant's ship, the R., should, after loading 
** deadweight " at M., proceed to V., a Spanish port, 
and there load a cargo of fruit for the plaintiff. At the 
time of entering into the charter-party the plaintiff 
knew that the ** deadweight " intended to be put on 
board the R. at M. would consist of military stores, 
and he knew that by the ordinary law of Spain a vessel 
with warlike stores on board would not be allowed to 
load at a Spanish port. Upon application being made 
to the Spanish Government to relax the prohibition 
permission to load was refused. The R. arrived at V. 

k L.R. s Q B. 544. » 1878. 3 C.P.D. 443. 
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with the warlike stores on board, but otherwise ready 
and fit to load the agreed cargo : she left immediately 
on learning that permission to load would not be 
granted. The Court of Appeal held that the plaintiflE 
fr"«peS?f could not sue the defendants for not having the R. 
ready to load, for, through the act of a superior power, 
the parties were unable to perform their respective 
duties under the contract, the plaintiff being tmable to 
load the cargo, and the defendants'to receive it. 

Bramwell L.J. said that the shipowner had ** com- 
mitted no default at Valencia. I think that this case 
is governed by the principles laid down in Ford v. 
Cotesworth; the plaintiflE as charterer was willing to put 
a cargo on board, but a power over which neither party 
had any control prevented the defendants, as ship- 
owners, from receiving it. . . . My judgment is for the 
defendants, and the grounds of it are, first, that there 
was at Valencia a joint inability to perform the charter- 
party, and not a refusal by the defendants so to do; 
secondly, that there was no warranty that the dead- 
weight should be such as to allow the vessel to be 
loaded; thirdly, that if the defendants were bound not 
to disable themselves from taking on board the plain- 
tiflE's cargo, they did not know at the time of entering 
into the charter-party that they would so disable them- 
selves; and, fourthly, that the plaintiflE gave the defen- 
dants licence to sail to Valencia with the military stores 
on board." 

If there be no contract as to demurrage a shipowner 
cannot, on a common court for demurrage, recover 
for the detaining of the ship for an unreasonable time 
in loading and unloading, but must declare specially.' 
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Time Fixed for Loading and Discharging. 



It is usual in charter-parties, and sometimes in bills 
of lading, to fix times within which the ship is to be 
loaded and discharged, and where that is done, the 
provision is understood as an undertaking by the 
freighter that the ship shall be loaded or discharged 
within the time so fixed. The shipowner must not be 
in default; he must by his servants do his part of the 

i Horn V. Btntutan, 1841, 9 Car. and P. 709. 
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work of receiving and stowing, or unloading, with 
diligence and with the proper number of men; but the 
undertaking as to the time which the loading or dis- 
charge shall occupy is given by the freighter, not by 
the shipowner. This is commonly marked in the 
charter-party by saying that so many days ** are to be 
allowed the said merchant for loading, etc." But the 
effect is the same, whether the clause is in that form, 
or states generally that the cargo ** shall be loaded " 
in so many days. The promise is made by the freighter 
for the benefit of the shipowner.* Exceptional cases, 
however, occur. In D obeli and Co. v. Watts, ^ which 
was a case arising out of the great strike at the 
London docks in August, 1889, a charter-party con- 
tained the following clause: — "The cargo to be 
received from alongside the ship at the port of dis- 
charge, as customary, as fast as ship can deliver in 
ordinary working hours, Sundays excepted, not less 
than 100 standards per day, loading or discharging. 
The vessel to be ten days on demurrage over and 

above the laying days at £70 per day." The Court of 

Appeal held that the words "not less than 100 stan- iwrtandards 
dards a day " were a provision in favour of the cargo- 
owner, and not intended to fix any number of lay days. 
Its effect was to make it obligatory on the ship to 
deliver not less than 100 standards a day, the interests 
of the shipowner as to rate of loading and discharge 
being amply protected by the other terms of the clause. 
The duty of providing, and making proper use of, 
sufficient means for the discharge of a cargo, when a 
ship wfiich has been chartered arrives at its destina- 
tion and is ready to discharge, lies upon the charterer. 
But that general duty may be qualified by words in the 
charter-party, and by the circumstances of the case. 
If, by the terms of the charter-party, the charterer has 
agreed to discharge the ship within a fixed period of 
time, that is an absolute and unconditional engage- 
ment, for the non-performance of which he is answer- 
able, whatever may be the nature of the impediments 
which prevent him from performing it. If there is no 
fixed time, the law implies an agreement, on his part, 

^ Carver on Carriage by Sea, p. 793. 
I7 T. L.R. 436, 6aa. 
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to discharge the cargo within a reasonable time." 
" When the contract merely engages that the merchant 
shall with all dispatch, according to the custom of the 
port, unload the vessel, he will fulfil his contract if he 
employs all the usual methods of dispatch at the port."" 

In all commercial and maritime affairs, time is an 
element of great value and importance. It should 
follow, therefore, that both parties should be punctual. 
If the ship is not ready when she should be, but a 
material delay seems to be probable, the charterer may 
seek another ship ; if the cargo be not ready, the owner 
may seek another cargo.* Thus in Weiss er v. Afaft- 
land^ the charter-party provided that the charterer 
should be allowed for the loading and discharging of 
the vessel as follows : ** Lay days, to load, twenty days 
from the twelfth." The owner guaranteed to have 
the vessel ready by that time. The charter-party was 
to commence when this vessel was ready to receive her 
cargo, and notice thereof given to the charterer. It 
was held that the vessel's being ready on the day 
named was a condition precedent to the charterer's lia- 
bility to put on board the cargo. The Court said: — 
*• Time was of the essence of the contract, and it is 
often so in commercial transactions. The success of 
the enterprise often depends upon dispatch. The cases 
show that the great principle to be considered is the 
intent of the parties, and where the time is essential, 
and the words of the charter-party are plain, as is the 
case here, we cannot doubt that the agreement in 
reference to the day when the vessel was to be ready 
is to be regarded as a condition precedent." 

In Seeger v. Duthie,"^ it was agreed by a charter- 
party between the plaintiff, as captain of the 
vessel, and the defendants, as charterers, that the 
vessel should take on board all such lawful goods as 
might be required by the defendants, and being so 
loaded, should proceed to Geelong, in Australia; that 
the captain should attend daily at the broker's offices 
to sign bills of lading. This charter-party contained 
the following clause: — ** In consideration whereof the 



■ PottUtkwaiU V. Ffland, 

■Per Lord Hatherley, s A.C. 6ia. 

• Parsons on Shipping, Vol. 1., P* : 
p 3 Sandf. 318. « i860, 30 L. J, 
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charterers agree to pay freight for the use and hire 
of the ship £1,400, with a gratuity of 25 guineas, to 
the master, payable before leaving London." Then 
followed this clause: — "The owner agrees that the 
ship shall be ready to sail at the expiration of the 
laying days, or sooner if required by the charterers. If 
the ship is not ready, either on the owner^s or the 
charterer's part, at the above-named dates, then de- 
murrage to be paid by the party in default, at the rate 
of £7 per diem, the ship to be ready on or before the 
loth November, or the charterers to have the 
option of cancelling this agreement." The freight was 
stipulated to be paid, partly by bills of lading, at the 
port of destination, to the extent of £800 and balance 
of £600 in cash, less seventy days' discount from the 
day of clearing from London. It was held that the 
stipulations on the part of the owner were not con- 
ditions precedent to his right to sue for the £600 as 
soon as the ship should have cleared from London. 

A charter-party contained the following clause: — 
"The owner agrees that the ship shall be 
ready to sail at the expiration of the laying days, or 
sooner if required by the charterers. If the ship is not 
ready either on the owner's or the charterer's part at 
the above-mentioned dates, then demurrage to be paid 
by the party in default at the rate of £7 per diem." 
It was held that the effect of this stipulation was to 
make the owner liable for demurrage at £7 a day, for 
delay caused by any unreadiness of the ship to sail due 
to him; and the charterers were liable in like manner 
for delay caused by unreadiness of the ship due to their 
backwardness as to the cargo, though that might have 
been occasioned by the previous default of the owner. 
Demurrage clause was held not applicable in case ot 
delay caused by the master refusing to take on board 
goods which he erroneously thought she was not 
bound to take.' 

In Granger v. Deni'' a charter-party contained a 
proviso that if the ship did not arrive at her port of 
loading on or before, etc., unless prevented by stress 
of weather or other unavoidable impediment, the 

r M. and M. 475. 
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?tVe r* ^ 5? freighter should not be obliged to ship a cargo. It was 
held that if ordinary diligence were used in the voyage 
to reach the port of loading, the owners were within 
the exception of the proviso, though the ship was de- 
layed till after the stipulated time by causes which 
extraordinary exertion might have counteracted. 

Where a ship was freighted to go in ballast to 
Jamaica, and bring home a cargo, and the freighter 
undertook to provide a full cargo for her in lime for 
the July convoy, provided she arrived out and was 
ready by the 25th June, it was held when she did not 
arrive out till after the 25th June, that the freighter 
was entirely discharged from his contract to furnish 
a cargo.' The master of a ship, under a charter-party 
to load a cargo at a foreign port, and tnence proceed 
to a port in Great Britain as ordered, is not bound, in 
default of orders, to wait at the foreign port until he 
has communicated with the charterer.* The shipowner 
must perform the voyage in as short a time as is con- 
sistent with safety, and for any loss sustained by the 
charterer in consequence of the voyage being pro- 
tracted by any culpable act of commission or omission, 
the owner is liable." The charterer must load and 
imload with all reasonable dispatch; and the owner 
must give him all reasonable facilities; and for non- 
performance of these obligations, on either side, the 
injured party may have his remedy, without any express 
stipulations.^ 

If there be an express contract in relation to these 
obligations, the parties are held strictly to its terms, 
and, generally speaking, no excuse is available for de- 
lay, though without the fault of the party, which is not 
given by the contract itself. But in the absence of an 
express agreement there is an implied contract that 
the owner and consignee of the goods will provide for 
discharging them in a resonable time; and it has been 
held that this time is for the jury to ascertain upon 
a consideration of all the circumstances. It was held, 
accordingly, that the consignee of goods, to be dis- 

• Shad forth v. Higgin, 3 Camp. 385. 

• Siwthing v. Maas, 35 L.J. Q.B. 358. 

• Tht Barh GtniUman, i Blatchf. CC 196. 
^ See Swatting v. Dart he*, 14 C.B. 538. 
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charged at his own wharf on Lake Ontario, was en- 
titled to explain his delay in giving a berth to the ship, 
by proof that a break on the Erie Canal, and a storm 
on the lake, had caused an unusual number of vessels 
to be collected at his wharf just before the arrival of 
his goods,^ 

By a charter-party the cargo was "to be received 
from alongside fre^ of expense and risk to the ship 
according to the customs and laws at the port of desti- 
nation, with customary dispatch, within thirty-five 
weather working days after receipt by consignees of 
captain's written notice that he is ready to discharge. 
. . . Demurrage in unloading, if any, to be paid by 
consignees at 3d. per net registered ton per running 
day, except in cases of unavoidable accidents to or hind- 
rances beyond the consignee's control." The words 
"within thirty-five working days" were written in 
ink, the rest of the clause being in print. At the port Hindranoet be- 
of discharge the ship was prevented from unloading f J^^j ^•c?f?I 
within thirty-five days by hindrances beyond their con- M<n«w- 
trol, and was detained fifty-two days beyond. Upon 
a claim for fifty-two days' demurrage it was held by 
Kennedy J. that the consignees were not liable.* 

Under stipulations allowing a specified time, the 
charterer's obligation is absolute so as to render him fixed time, 
responsible for non-fulfilment, unless the cause of it 
be one covered by an exemption contained in the 
charter-party, or unless it be due to the fault of the 
shipowner, or of those for whom he is answerable. 
In Hansen v. Donaldson^ the discharge of the cargo of 
a vessel occupied several days beyond the lay days 
stipulated in the charter-party. The crew worked with 
reasonable diligence, but it was impossible for them 
without assistance to discharge the cargo within the 
stipulated time. In an action for demurrage at the 
instance of the master,, the Court of Session held (i) 
That the consignee was liable for two days' delay 
caused by the vessel being unable to find a berth at the 
quay; but (2) that the consignee was nol liable for 
subsequent delay, because there was an implied obli- 

" Crosi ▼. Bsard, s6 N. Y. 85. 
* AktUultkabtt ** Argentina" v. von Laett 1903, 19 T.L.R. 151. 
'1874, I Sets. Gas. 4 ser. 1066. 
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gation on the master to give delivery within the time, 
and as he had failed to do so he could not claim demm*- 
rage. 

The loss to a ship through an unexpected detention 
Quaiantine. by quarantine on arriving at the port of loading falls 
upon the shipowner, even when the charter-party binds 
the charterer to load within a fixed period after the 
ship's arrival in respect that the ship cannot be re- 
garded as having arrived at the port of loading until it 
is placed by the shipowner at the disposal of the char- 
terer.'' 

By a charter-party it was agreed that a vessel should, 
after loading, proceed to Leith docks " and deliver '* 
the cargo of coal '* alongside any safe wharves, crafts 
or depots.** The cargo was to be taken alongside the 
vessel ** at the merchant's risk and expense, accord- 
ing to the usual custom at loading and discharging 
ports." Forty-eight running hours were allowed for 
discharge, after which demurrage was stipulated for, 
** except in case of strikes . . . detention by railway 
or cranes ... or any other cause beyond the control 
of the charterers which may impede the ordinary lading 
and discharging of the vessel." On the arrivd of the 
vessel at Leith, in consequence of a strike of railway 
servants, the charterers could not be supplied with 
wagons to remove the coal by railway as they had 
arranged with their customers to do, and did not dis- 
charge the vessel within the running hours. There 
was no rule of this port that coal must be discharged 
into wagons or forbidding its discharge on the quay. 
In an action by the owners for demurrage in respect of 
the charterer's failure to discharge within the running 
hours, the Court of Session held that the charterers 
had failed to show that the discharging of the vessel 
had been impeded by any of the excepted causes.* 
Causes of deUy. When the time is definitely fixed, or is described so 
as to be calculable beforehand, there is an absolute 
obligation on the charterer to have the work completed 
within that period, whatever circumstances occur. He 

•Wkiti V. St$am»kip WinekgtUr Co., 1886, 13 Ct. of Sess. Cm. s^ 

^GraniU City S.S. Co. ▼. Iroland, 1891, 19 Sess. Cas. 4 s«r. 194. 
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is answerable, although the completion may have be- 
come impossible owing to causes which have arisen 
without any fault or omission on his part. Thus he 
bears the risk of delay arising from the crowded state 
of the place at which the ship is to load or discharge^; 
or from frost/ or bad weather* preventing access to 
the vessel; or from acts of enemies/ or of the Govern- 
ment of the place prohibiting export, or preventing 
communication with the ship.' And it is inmiaterial 
that the shipowner also is prevented from doing his 
part of the work within the agreed time; unless he is 
in fault. The charterer takes the risk. His contract 
is *' that, if the ship is not able to discharge the whole 
of her cargo within the given number of days after she 
is at the usual place of discharge,'' he will pay for the 
delay, *' however the delay may be caused, unless it is 
by default of the shipowner.'** 

The time occupied in loading a vessel is not, in the ^^^^*°^*^|;^ 
absence of stipulation, to be lumped with the time ^ideredcepa- 
occupied in discharging her to the effect of working off "" " 
by extra dispatch in the one operation demurrage 
incurred by delay in the other. A charter-party pro- 
vided: — " Cargo to be loaded and discharged as fast 
as steamer can receive and deliver during usual work- 
ing hours. If longer detained, demurrage to be paid 
at the rate of £12 per day.'' At the port of loading the 
ship was detained a day and a half beyond the time 
in which she could have been loaded. The ship's 
agent, in advising the dispatch of the vessel, wrote to 
the shippers: "If you give us really good dispatch 
and moderate charges at Peterhead, I will try and get 
my folks to meet you in this matter." On the arrival 
of the ship at the port of discharge extra time was 
worked, with the result that the vessel was discharged 
a day sooner that she would have been under ordinary 
conditions. In an action raised for the demurrage for 
a day and a-half , the shippers claimed that they were 
entitled, lumping the periods of loading and discharge, 
to escape on payment of a half-day's demurrage. The 

" Randall v. Lynch, 2 Camp. 352. 

•Barrett ▼. Dutton, 4 Camp. 333. *• Thus v. Byert, 1 Q.B.D. 144. 

•Burrill v. Crassman, 69 Fed. R. 7^. 

'Barker v. Redgtent 3 M. and S. 367. See alto Sjoerdt v. Luscomit, 

i8ia, 16 East aSi. 

vPer Brett L.J., Fortius 9. Wainty, 3 Q.B.D. p. 543 
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Court of Session of Scotland (Lord Young dissenting) 
held that they had no such right under the charter- 
party, that the letter of the stup's agent imparted no 
such right, and therefore that the full amount of de- 
murrage incurred at the port of loading was due."* 

By a charter-party between the plaintiff and the 
defendants it was agreed that the plaintiff's ship should 
proceed to Bilbao and there load a full and complete, 
or part, cargo of iron ore, and deliver the same at 
Middlesbrough: "400-500 tons per working day 
(Stmdays and holidays excepted) to be allowed the 
charterers for loading, and 300 discharging, all de- 
murrage over and above the said days at the rate of 
2s. per hour for every 100 tons cargo. The lay days 
to commence day after arrival, and being ready to load 
or discharge respectively. The captain to have a lien 
on the cargo for freight or demurrage.** " If the ship 
is loaded at other than the Portugaletta or Lucana 
shipping staiths, the loading and discharging to be at 
the rate of 300 tons per working day." The vessel 
having loaded at a place other than those last- 
mentioned at a rate less than 300 tons per working day, 
proceeded to Middlesbrough, where she discharged 
her cargo at a higher rate per day. It was held that, 
in calculating the demurrage, the days for loading and 
unloading must be kept separate, and that the char- 
terers had no right to add together the whole number 
of days occupied in loading and unloading for the pur- 
pose of ascertaining the average amount of work done 
on each day.* 

Upon the following clause in a charter-party: "the 
vessel to lie her regular time for loading her cargo 
and one day per keel rimning days, demurrage £3 per 
day for every working day's detention, over and above 
the days allowed as aforesaid," demurrage can be 
claimed only in respect of loading, and not of the time 
spent in the delivery of the cargo.* 
dJ!M5?umdiSg Where, however, a charter-party gives liberty to the 
aoddischacginc. charterers " to average the days for loading and dis- 
charging in order to avoid demurrage," tlie charterers 
may add together at the port of loading the days 

^AvoM S.S, C#. V. LmsM ^ C#.» 1890, 18 Sett. Cas. (4 ter.) sSo. 

* Marshall v. Bclci^w, 1881, 6 Q.B.D. 931. 

i Alcock V. Taylor, a H. and W. 58. 
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allowed for the two operations of loading and dis- 
charging, and the ship does not come on demurrage 
till the days so added together are exhausted.'' 

But in Oakville S.S. Co. v. Holmes^ a charter-party 
provided that a cargo of iron ore should be loaded and Dispatoh Money 
discharged at the rate of 200 tons per twenty-four '<»ti'»«»»*^ 
hours— charterers to have the option of averaging days 
for loading and discharging in order to avoid demur- 
rage. . . . Dispatch-money to be paid for any time 
saved in loading ... to be settled in the loading port. ^^^^ 
The charterers, having saved time at the loading port, average io«t. 
agreed with the captain the amount of dispatch-money 
for such time, and indorsed it on the bill of lading as 
an advance of freight. At the port of discharge the 
lay days were exceeded. The charterers claimed to 
average the days for loading and discharging. It was 
held that as the charterers had exercised their option 
by treating dispatch-money as an advance of freight 
at the loading port they were not entitled to average 
the days for the purpose of avoiding demurrage at the 
port of discharge. 

In Laing v. Hollway"^ a charter-party contained the Dispatch Money 
following clause : — " Demurrage, if any, at the rate of '^^°'"' 
20s. per hour, except in case of any hands striking 
work, frosts or floods, revolution or wars, which may 
hinder the loading or discharge of the vessel. Dis- 
patch-money los. per hour on any time saved in load- 
ing or for discharging." Four days were saved in 
loading and five days in discharging cargo, making 
together nine days, which if calculated at twenty-four 
hours a day would make 216 hours, or at twelve hours 
a day 108 hours. The Court of Appeal held that ** dis- 
patch-money '* was payable tmder the charter-party at 
the rate of los. per hour per day of twenty-four hours. 
The plaintifiFs' steamer was chartered by the defen- 
dants to carry a cargo of coals, " to be discharged at 
the rate of 200 tons per day, weather permitting (Sun- 
days and fete days excepted), according to the custom 
of the port of discharge, and if sooner discharged to 
pay at the rate of 8s. 4d. per hour for every hour 



^ Motive St€mm»hif Co. ▼. Naflor, 1897, a Com. Cat. 90. 
' 1899, s Com. Cas. 48. 
-1878, 3 Q.B.D. 437. 
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saved.'* It was held that Sundays and fete days were 
excluded both in the computation of the time allowed 
for discharging and in that of the time saved, so that 
dispatch-money, by way of set-off to a claim for freight, 
was only payable, by the plaintiffs to the defendants, 
on the difference between tne number of hours actually 
occupied by the defendants in the discharge and the 
total number of hours which the charter-party allowed 
them.* 

•Tk§ GUndtron, 1893, P. 369. 
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CHAPTER III. 

CAUSES OF DETENTION IN LOADING 
AND DISCHARGING. 

Charter-parties frequently stipulate for a rate of 
demurrage, to be paid in case the ship is detained 
beyond the agreed or proper time, without stipulating 
for any particular number of extra days to be allowed 
by the shipowner. In such cases the charterers appear 
to be entitled to keep the ship on demurrage for a 
reasonable time.** 

'' If a ship is detained beyond her days of demurrage, Dama^Mfor 
prima facie, the sum allowed as demurrage shall be 
taken as the measure of compensation. This is a rule 
both of convenience and of justice. But it is open 
to the shipowner to show that more damage has been 
sustained, and to the freighter to show there has been 
less than would thus be compensated."*^ 

In Jamieson v. Laurie'^ a ship had been sent to Cron- 
stadt to receive a quantity of tallow and other goods, 
under an arrangement with merchants of a somewhat 
indefinite character. It appeared, however, that the 
goods ought to have been shipped before the ist Sep- 
tember, but that, owing to delay in their arrival at the 
port they were not, in fact, shipped until October, and 
the ship was consequently not ready to sail until Octo- 

* See Lilly v. Sitvgnson, 1895, aa Sess. Casi (4 ser.) S78; WttUrn Trmntpott 
Co. V. Barlty, 1874, 56 N.Y. 544. 

c Per Ld. Ellenborough in Moorsom v. B4II, 181 1, a Camp. 616. See 
Sully V. Durantt 1864, 34 L.J. Ex. 319: Hick v. Rodocanacki (1891), 
a Q.B. 633: CroftOH v. Ficktrnsll (1847X 16 M. and W. 839; Hsrtiug 
" Ward, 1839, 8 L.J. Q.B. ai8; Stsel, Young &» Co. v. Grand 
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Canary Coaling Co. 9 Com. Cas. 395. 

« 6 Bro. Pari. C. 474- 
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ber 28th. She then waited a few days for a wind, and 
sailed; but, soon meeting with adverse winds and frost, 
was forced to return to Cronstadt, and was there frozen 
up, and* remained until the nth of May. The winter 
began earlier than usual. The shipowner claimed de- 
murrage from the ist of September to the nth of May. 
The case came before the House of Lords on appeal 
from the Scotch Courts. It was admitted that the 
master might by law have returned empty, or might 
have taken another cargo after the ist of September, 
but the owner contended that as the master had waited 
at the request of Jamieson and Co. (the merchants) 
they were answerable for all the damage arising from 
the delay. It was decided by the House of Lords that 
they were liable to pay compensation, in the nature 
of demurrage, for the period betweeen the ist of Sep- 
tember aiid the 29th of October, but not in respect of 
the detention after the ship was ready to sail. 

Where the charter-party provides that demurrage 
shall be payable " for each day of detention by default 
of the charterers or their agents," the word ** default '* 
means an omission or neglect to perform the contract.' 

In The Gazelle^ it was held that in fixing the amount 
of demurrage to be paid for detention of a vessel 
during repairs a deduction must be made from the 
gross freight of so much as would in ordinary cases be 
disbursed on account of the ship's expenses in the 
earning of the freight. 

In Erichsen v. Barkworth^ Mr. Justice Compton 
said: — " It is no excuse for the charterer not perform- 
ing his contract with the shipowner that there is some 
dispute between him, the charterer, and a third party 
respecting the goods. Whetlier he be right or wrong 
in it, it is no answer to this action that the charterer 
refuses to take to the goods. . . . I do not say that the 
master is to keep the goods on board for an unreason- 
able time. The contract is that the charterer, if the 
ship is not unloaded before the days of demurrage^ 
shall pay a certain sum per day, and after those days 
shall pay a reasonable sum by way of damages, to be 
estimated by the jury. If the master kept the goods 

» Burrill v. Crossmann, 1895, 69 Fed. Rep. 747. • 1844, a W. Rob. 879. 

«t8s8, P. 28 L.J. Ex. 96. 
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on board vexatiously, and beyond what was necessary 
for his own protection, the jury would, of course, 
assess a very small sum." 

A vessel was chartered, "then on her way to Sl^'SJir'"** 
Grangemouth,** to load at Grangemouth a cargo of 
coal m so many days — demurrage so much. After 
unloading at Grangemouth it was necessary for her 
to go to Alloa for repairs. When repaired she returned 
to Grangemouth, but, cargo not being ready, was 
detained. It was held that the deviation to allow of 
repairs did not found a defence to a claim for 
demurrage. " 

A charter-party provided that, in the event of loss 
of time from ** detention by average accidents to ship," 
the payment of hire should cease for the time thereby 
lost. An average accident having occurred to the ship 
while on a voyage from Hamburg to New York, she 
put back to Queenstown for repairs. After being 
repaired the voyage was resumed. It was held by the 
Court of Appeal that the charterer was liable to pay 
hire during the time occupied after leaving Queens- 
town in arriving back at the place where the accident 
had occurred. ' 

In Lamb v. Kaselack^ a ship was chartered for a 
voyage under a charter-party which provided that the 
shipowners should have ** an absolute lien on the cargo 
taken on board for all freight, dead-freight and demur- 
rage." There was no stipulation for demurrage for 
detention at the port of discharge. After a partial 
cargo of guano had been loaded by the charterer, the No consignees 
bills of lading for which in favour of consignees bore 
express reference to the charter-party, the master, 
with concurrence of the charterer, shipped other goods 
belonging to a third party. At the port of discharge 
no consignee appeared to claim this portion of the 
cargo (which proved insufficient to pay its freight), and 
some delay took place, partly on this account and partly 
caused by the fault of the consignees of the guano. In 
a question between the shipowners and the consignees 
of the guano the Court of Session held (i) That the 

"^Brtda V. Ellingttn A* C*., 1901, 8 S.L.T. 36a. 

' Vogtmann v. Zanzibar S.S. C*., 190a, Com. Cai. 354. 

^ 188a, 9 Sess. Cas. (4 ser.) 48a. 
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guano was under lien for the freight of the whole 
cargo, but that it was not subject to lien for the un- 
liquidated claim of damages for detention of the vessel 
at the port of discharge; and (2) that the consignees 
of the guano were liable for the detention only in so 
far as caused by their fault. 

By a charter-party it was agreed that the plaintifiE's 
vessel, after loading a certain cargo, should proceed 
** to London or Tyne dock to such ready quay berth 
as ordered by the charterers, demurrage to be at the 
rate of £30 per running day," in no case, unless 
in berth before noon, were the lay days to count before 
the day following that on which the vessel was in berth, 
and the captain or owners were to have an absolute lien 
on the cargo for all freight and demurrage in respect 
thereof. The vessel was ordered by the charterers to 
a certain London dock, but when the vessel arrived 
at such dock there was no quay berth ready for her, 
and she was consequently detained one day beyond the 
time required for discharging her had she been able 
to have got alongside a quay berth on fier arrival in 
the dock. The Court of Appeal held, on the construc- 
tion of this charter-party that the charterers were 
bound to name such a quay berth as was ready, and 
that for the detention caused by the charterers neglect- 
ing to do so the plaintifiEs were entitled to a lien on the 
cargo for demurrage, the damage for the detention 
being sufficiently in the nature of demurrage to come 
within the demurrage clause.* 

In many cases the charter-party, instead of specify- 
ing any period as ** demurrage days,^' requires that the 
loading or unloading shall be according to the custom 
of the port, and in such cases the charterer is not liable 
for impediments arising out of that custom. ' Stipula- 
tions as to lay days and demurrage are applied strictly 
to those ports to which by the terms of the charter- 
party they relate. In the case of other ports not pro- 
vided for, a reasonable time is allowed. 

Indemnity for consequential loss from detention of 
a vessel can only be recovered where there has been 
actual loss resulting therefrom, and reasonable proof 

* Harrh v. faepbi, tW$, 15 Q.B.D. 947. 
fWflUt V. Harrucn, 1885. 13 Se»i. Cas. 4 ser. 9a; Cattl$gat$ S.S. C#. r 
Dtm'pttf (189a), I Q.B. 854; TkB Aln§ Holm§ (1893), P. 173. 
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of its amount. In estimating damages resulting from 
a collision, it was held by the Privy Council that a 
claim for demurrage during the detention of the injured 
vessel in port whilst a substituted vessel, belonging 
to the same owners, was doing, at the defendant's ex- 
pense and indemnity for loss occasioned by the substi- 
tution, the work which the injured vessel ought to 
have done, must be disallowed.* 

After a ship has finished her loading the freighter 
is not liable for any delay that may arise in dispatching 
her, occasioned by the accidental impossit)ility of her 
obtaining clearance. Where there is a stipulation in 
a charter-party that a certain number of running days 
shall be allowed for loading the ship, the freighter is 
liable for her subsequent detention for that purpose, 
although the loading of her within the specified time 
was rendered impossible by ice in the river where she 
lay.* A charterer, for the conveyance of a cargo from 
a foreign port, is not liable to the owner for the un- 
avoidable detention of the ship by the frost after the 
completion of the loading.** The exception in a 
charter-party, whereby a certain number of laying days 
is allowed to the charterer, but detention by ice is not 
to be reckoned as such, applies where the ice not only 
renders access to the ship impracticable in the port 
itself, but blocks up a river by means of which alone 
the intended cargo can be conveyed to the port.* 

A, by charter-party, engaged to load on board B's 
ships a cargo of coals *' with due dispatch,'* the goods 
to be brought by A along a canal to the dock, and frost 
prevented the completion of the loading. It was held 
that A was responsible for the delay consequent 
thereon.* 

By a charter-party a ship was to proceed to Bilbao, 
and there load in the customary manner in regular 
steamer turn, when and as ordered by the agent of the 
freighter, a cargo of iron ore; 400 tons per working 
day, weather permitting, to be allowed for loading, and 
all demurrage over and above the said days at the rate 

«r*# Citf of Ptkin, 1889, 15 A.C. 43«. 
^Barrttt v. Dutton, a Camp. 333. Waiting for convoy, see Connor ▼. 
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Smytkt, 1814, 5 taunt. 654. ^PringU v. MolUtt, 6 M. & W. 8a 
* Hudson V. Edt, 37 L.J. Q.B. 166. Ex-Cb. 
* Ktaton V. Pearson, 7 H. and N. 386. 
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of I2S. 6d. per hour, no demurrage to be paid in case 
of any hands striking work, frosts or floods, which 
might hinder the loading of the vessel. The port of 
Bilbao was on a river where there were a number of 
wharves, and the iron ore was brought down to the 
wharves by railways from storing places five miles off, 
and loaded direct from the railway trucks into the ship 
by means of shoots, there being no storing-places at the 
wharves. Ships, however, were sometimes loaded 
while lying out in the river from barges which brought 
the ore from storing-places higher up the river. The 
ship was ordered to Ian Nicholas wharf to load, and she 
was there loaded under a shoot with ore brought down 
by rail, as above-mentioned. In consequence of heavy 
rains at the storing-places, and in consequence of the 
men who were loading the ore into the railway trucks 
there refusing to work from fear of the cholera, delay 
occurred, and the ship was detained waiting for her 
cargo. The Court of Appeal held, without deciding 
whether the refusal of the men to work came within the 
exception in the demurrage clause of '* hands striking 
work,'* that neither the state of the weather nor the 
refusal of the men to work hindered the "loading,'/ 
inasmuch as both those causes of delay operated before 
the ore arrived at the place of loading and the nature 
of the port was not such that the only possible mode 
of loading the ship was by bringing the pre by railway 
from the storing-places five miles off, so as to bring 
the case within the decision in Hudson v. Ede (supra). * 
Drought.^ It was held by the American Courts in Sorensen v. 

Keyset} that when a ship is chartered in Liverpool to 
carry a cargo of lumber from Ship Island, and the 
charter-party provides that ** in the computation of 
days allowed for delivery should be excluded any time 
lost by reason of droughts, floods and storms, or any 
other extraordinary occurrence beyond the control of 
the charterer," such exception does not apply to a 
drought existing at the time of the charier in the region 
of the Pascagoula river, and which prevented the 
charterer from obtaining the timber, but which did not 
interfere with its delivery from Moss Point, the usual 

• St§pk§Hi V. Harrit, 57 LJ. Q.B. 203. 
' 5a Fed. Rep. 163. 
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place of preparing cargoes, and between which place 
and Ship Island no drought could affect the delivery. 
Under the terms of the charter, demurrage was to be 
paid for each ** working day beyond the days allowed 
for loading." It was held that time lost by reason of 
storms before the beginning of the lay days, or after 
their expiration, could not be deducted in computing 
the demurrage. 

In another American case, that of Jonasen v. 
Keyset** the charter excluded from the computation of 
lay days at the port of loading ** any time lost by 
reason of fire, droughts, floods, storms, strikes, lock- 
outs, combinations of workmen, or any extraordinary 
occurrence beyond the control of the charterers," and 
it was held that does not apply to time lost by reason 
of the charterers failing to have the cargo ready at the 
usual place of storage on account of a drought which 
was prevailing at the time of the charter, and which 
affected the rivers by means of which the cargoes were 
ordinarily brought from the interior, but did not in 
any way affect the delivery of cargoes from the usual 
place of storage to the ship. A charter contained the 
following provisions : ** Demurrage to be paid for each 
working day beyond the days allowed for loading and 
discharging at 4d. per registered ton per day, and the 
charterers may keep the ship on demurrage ten days." 
It was held that the lost clause did not limit the time 
for which demurrage was recoverable, leaving the ques- 
tion of damages for a longer detention to be deter- 
minded by evidence, but that the stipulated rate was 
recoverable for each working day beyond Ihe lay days 
allowed, whether more or less than ten days. 

By a charter-party a ship was to proceed to Cardiff, Frost preventing 
East Bute dock, and there load in the customary man- 
ner from the agents of the freighters a cargo of iron. 
'* Cargo to be supplied as fast as steamer can receive. 
, . . Time to commence from the vessel being ready 
to load and unload and ten days, on demurrage, over 
and above the said lay days at £40 per day. (Except 
in case of hands striking work, or frosts or floods, or 
any other unavoidable accidents preventing the loading 

1 1901, 112 Fed. Rep. 443 
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... in which case owners to have the option of em- 
ploying the steamer in some short voyage trade until 
receipt of written notice from the charterers that they 
are ready to resume employment without delay to the 
ship.)" The ship arrived at the East Bute dock, and 
loaded part of her cargo. A frost then set in, and 
made a canal which communicated with the dock im- 
passable, so that the remainder of the cargo which was 
ready at a wharf on the canal could not for several days 
be brought in lighters to the dock. The cargo could 
not have been brought into the dock by carting or 
otherwise at any reasonable expense. The dock itself 
was not frozen over, and if the cargo had been in the 
dock the loading might have proceeded. The House 
of Lords held, distinguishing the cases of Allerton Sail- 
ing Ship Co. V. Falk,^ that the frost did not prevent 
the " loading " within the meaning of the exception.* 

By a charter-party the charterers hired a steamship 
for two calendar months to be employed on a voyage 
to Spain, thence to the Baltic, and back to the United 
Kingdom or the Continent, as the charterers should 
direct. The charter-party provided that detention by 
ice should be for account of the charterers unless 
caused by breakdown of steamer. The steamer having 
proceeded to Spain, there loaded a cargo for St. 
Petersburg, and on her voyage there grounded in the 
Baltic, and put back to Copenhagen for the necessary 
repairs. Subsequently she proceeded on her voyage, 
and put into Reval, where she was detained in conse- 
quence of the port of St. Petersburg being closed by 
ice. If the ship had not grounded and received damage 
she could have reached St. Petersburg, discharged her 
cargo, and left the port before it was closed by ice. 
The Court of Appeal held, that the detention at Reval 
was a detention by ice caused by "breakdown ol 
steamer," and that upon the true construction of the 
charter-party the hire ceased during the period of such 
detention.^ 

In Allerton Sailing Ship Co. v. Falk it was agreed 
by a charter-party that the charterer should not be 

i>6 Aip. M.C. 387. 
* Grani v. CovtrdaU, 53 L.J. Q.B. 463. 
i S.S, Richard Nordraak ^ Ltnnard, In r#, 8 Com. Caa. 339. 
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liable for delay in loading caused by neaps and stop- 
page of navigation, and the lay days were exceeded in 
consequence of the lighters which were bringing the 
cargo (one of salt) down the rivers Weaver and Mer- 
sey to Birkenhead, the place of loading, being delayed 
by neaps of exceptional lowness at the junction of the 
Mersey and Weaver, and it was proved that it is the 
invariable practice for all salt intended for foreign 
exportation to be brought to Birkenhead from the 
Weaver by water; that there are no storehouses for salt 
at Birkenhead; and that it is never kept there to await 
the arrival of vessels. The charterer was held to be 
relieved from liability under the above exceptions, upon 
the ground that they must be taken to apply to bringing 
the cargo to Birkenhead for loading purposes. 

By the terms of a charter-party a ship was to proceed 
to Cardiff, East Bute Dock, and there load in the cus- 2Sp{£?fS?ud 
tomary manner from the agents of the freighters a ^«****«'' 
cargo of rail iron, the cargo to be loaded as fast as 
ship could take on board and stow within the customary 
working hours of the port, commencing when the ship 
was in berth and ready to load, '* detention by frost, 
floods, etc., not to be reckoned as lay days." At Car- 
diff there are two docks, the East Bute Dock and the 
West Bute Dock, connected by a canal, and the West 
Bute Dock is connected by a junction canal with the 
Glamorganshire Canal. The shipowner, when the 
charter-party was made, did not know who were the 
freighters* agents at Cardiff. There were about six 
manufacturers of rail iron there, and all of them (with 
the exception of the freighters' agents) had wharves 
in the East or West Bute dock. The agent'^s wharf 
was on the Glamorganshire Canal, nearly opposite the 
junction canal, and their rail iron was loaded on ships 
berthed in the East Bute Dock by means of lighters 
passing down the junction canal, through the West 
Bute Dock, and from thence through the connecting 
canal to the East Bute Dock. The other manufac- 
turers loaded ships in the East Bute Dock, either from 
the quay or by lighters coming from their wharves. 
The ship on arrival was berthed in the East Bute Dock, 
and the loading was commenced, but it was delayed 
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afterwards for sixteen days by frost, which covered 
with ice the junction canal, from the agent's wharf to 
the West Bute Dock, and prevented there the passage 
of the lighters, though the water in the docks was not 
frozen. The Court of Appeal held that the exception 
in the charter-party with respect to detention by frost 
did not apply to relieve the freighters from liability for 
demurrage, as the lighters with the cargo for the ship 
had not got within the limits of the East Bute Dock, 
where the ship was to be loaded, before the detention 
by frost had happened.* 

Where by a charter-party a given number of days is 
allowed to the charterer for unloading, a contract is 
implied on his part that, from the time when the ship 
is at the usual place of discharge, he will take the risk 
of any ordinary vicissitudes which may occur to prevent 
his releasing the ship at the expiration of the lay days. 
Where the shipowner is prevented from unloading and 
the charterer from receiving the cargo by stress of 
weather after the arrival of the ship the charterer is 
liable und^r the above rule.* 

A charterer agreed to load a ship with coal, in regu- 
lar and customary turn, " except in cases of riots, 
strikes, or any other accidents beyond his control " 
which might prevent or delay her loading. It was held 
that a snowstorm was not an " accident '* within the 
meaning of the exception." 

In an outward and homeward charter-party a certain 
number of days were allowed for discharging the out- 
ward and loading the homeward cargo. In an action 
for demurrage it was held by the Court of Session that 
days on which the loading and discharging could not 
be carried on at the foreign port because of the surf 
were working days. It was also held that it was within 
the master's power to grant the charterers additional 
lay days in consideration of their giving up an option to 
load at certain by-ports; but that he had no power to 
give a discharge of any demurrage-money payable to 
the shipowners except on payment." 

^ Kay V. Fitld^ lo Q.B.D. 341. 
> T&$ or Tkiti ▼. Bpera, 34 W.R. 611 ; see Budgttt v. B4nningt0n. 
"* Fenwick v. Sckmals, 18 L.T. aj. 
■ Hclman ▼. Ptruviam Niifat4 C0,, 5 Ct. of Sets. Gas. (4 tt.) 657. 
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Where, by the terms of the charter-party, the cargo Not producing 
is to be cleared within a time specified, certain lajring ^*" *-«*»«»«• 
days being given, on arriving at the port of discharge, 
the master's duty is to deliver the cargo to the holder 
of the bill of lading, and that of the charterer to miload 
within the given time ; and on the holders of the bill of 
lading failing to present it within such given time the 
charterer is liable for demurrage and the detention of 
the ship, so long as that detention and demurrage.® 

The term ** strike ** in a charter-party must be used strikes, 
in the ordinary sense of strike against employers. The 
abandonment of their work by miners through dread of 
cholera does not bring the charter of a ship within the 
exception in a charter-party against ** hands striking 
work '' so as to relieve him from payment of demur- 
rage."* 

The term ** strike " contained among the exceptions 
as to the running of lay days stipulated for in a 
charter-party should be accepted in its ordinary sense, 
as meaning that the charterers should be excused for 
any delay occasioned by a refusal of all the available 
workmen to work except charterers should pay an 
advance in wages made or demanded in the midst of 
the loading of a vessel, after the contract of the 
charterers and owners had been made upon the basis 
of wages formerly paid.' 

A cargo was shipped under a bill of lading incor- 
porating a clause in a charter-party which fixed the 
number of lay days for unloading and allowed other 
days for demurrage. Neither the bill of lading nor the 
charter-party contained any exception of strikes. By 
the custom of the port of discharge cargoes were un- 
loaded by the joint act of the shipowner and the con- 
signee. During the lay days a strike took place, both 
among the labourers employed on behalf of the ship 
and those employed by the consignees, with the result 
that the unloading ceased, and could not be resumed 
till some days after the expiration of the lay days. The 
Court of Appeal held that as the number of lay days 

*Erickstn v. Barkworthf 1858, 38 L.T. Ex. 95. 
^ SUfhtHt V. Harrist 56 L.J. Q.B. 516; aftrmed on other grounds, 57 
LJ. Q.B. 303. See *lso Granitt City Sttamthif Co, v. Ireland, 
19 Ct. of Scss. Cas. (4 serj 134; Hick v. Raymond, 6a L.J. Q.B. 98, 
H.L. (E). 

'iWood V. Koysgr, 1897, 84 Fed. Rep. 688. 
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allowed for the discharge was fixed, the consignees 
were liable to pay demurrage, notwithstanding the in- 
ability of the shipowners, owing to the strike, to do 
their part in the unloading.' 

Where a charter-party provides that the ship shall 
proceed to one of certain named places as ordered, and 
there deliver the cargo to the order of the charterers, 
the charterers being exempted from liability for delay 
caused by strikes; the charterers having named the 
place of discharge are not bound to alter their orders 
on obtaining knowledge of a strike at the place named 
that will interfere with the unloading in cases where 
they could have stopped the ship proceeding to the 
named place. The charterers in such a case are, there- 
fore, not liable for demurrage.* 

A charter-party provided that the ship (a sailing ship) 
should, at Sydney, load coals to be brought alongside 
at merchant's risk; the coals to be loaded as customary 
at Sydney with an exception of ch^trterers' liability in 
case of strikes " or any other hindrances of wHat nature 
soever beyond the charterers' or their agents' control." 
There was a strike at another colliery which threw a 
pressure of work on the loading colliery, and the ship 
was delayed. The Court of Session held that the delay 
was not due to a " hindrance " and that the charterers 
were liable for demurrage.* 

By a charter-party it was provided that the ship should 
proceed to CardifiE and there load '' a cargo of steam 
coal as ordered by charterers," which the charterers 
bound themselves to ship, ** except in the event of 
strike of shippers' pitmen," the vessel to be loaded as 
customary, '' but subject in all respects to the colliery 

guarantee in colliery working days as may be 

arranged." The charterers bought a cargo of steam 
coal from a colliery; subsequently a strike took place 
which extended to 85 per cent, of the collieries in South 
Wales, including the said colliery. While the strike 
still continued the charterers obtained from the said 
colliery and sent to the shipowners the usual guarantee 
by which the colliery proprietors undertook to load the 



' Budfttt V. B§umingt0n, 60 L.T. Q.B. t. See also 7tf« v. Bftti, 

•BultiuM V. Ftmwick (1894), 1 Q.B. 179 CA. 

< Tk§ Gardingr v. MtufatUtu, ao Ct. of Sess. Cms. (4 ser.) 4i4* 
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ship in twenty days after she should be ready to receive 
cargo, subject to the usual exception as to strikes. 
The shipowners objected to this guarantee because the 
colliery was on strike, and required the ship to be 
loaded from a colliery which was working. The ship 
then went to Cardiff and, owing to the continusmce of 
the strike, was delayed for three months. The ship- 
owners claimed damages for the delay from the char- 
terers. The Court of Appeal held that the charterers 
were entitled to select the colliery, which they did in 
fact select, although it was on strike, and that they 
were not liable for the delay of the ship." 

By a charter-party it was agreed that the ship should 
load from charterers' agents a cargo of petroleum in 
cases, lay days for loading to commence twenty-four 
hours after the receipt by the charterers' agents of 
written notices of steamer's readiness in berth to re- 
ceive, strikes, lock-outs, accidents to railway ... or 
other causes beyond charterers' control excepted. The 
railway, which brought the oil in tanks to the port of 
loading, being partially destroyed by floods, the char- 
terers' agents dismissed the men employed at their 
factory in packing the oil in cases. On the re-opening 
of the railway, sufficient supplies of oil were received 
at the factory, but owing to the absence of men the 
production of filled cases was delayed. The charterers' 
agents also, in accordance with the practice of shippers 
at the port, deferred the loading of the ship until they 
had loaded other ships which had arrived previously, 
and been delayed in loading by the same causes. The 
lay days having been exceeded, the Court of Appeal 
held that the lay days commenced to run as soon as 
sufficient oil had arrived to enable the work of filling 
cases to be resumed ; that the failure to load the ship 
within the lay days was not owing to " strikes, lock- 
outs, accidents to railway ... or other causes beyond 
the charterers' control," within the meaning of the 
charter-party; and that the shipowners were entitled 
to damages for detention.* 

The defendants chartered the plaintiff's ship to pro- Ji^l'^ts'^l 
ceed to Ardrossan, the charter-party providing that the H*«n«- 

* Dobttt V. Cr44Mt 8a L.T. 314. 
* Riekmrd»0n» 6* Sammti 6* C0. in r4, 66 L.J. Q.B. 861. 
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ship should there load '^ in the customary manner, say 
in twelve colliery working days," a c^rgo of coals, 
**to be loaded according to the custom of the port," 
*' strikes and lock-outs of pitmen and others " being 
excepted perils. The following written clause was 
added:* ** It is understood that the vessel is to be 
loaded at once, and lay days to count when vessel 
ready and notice given." tThe ship arrived at 
Ardrossan, and gave notice that she was ready to 
load; but before twelve working days had elapsed a 
strike broke out at the pit, in consequence of which the 
ship did not load the cargo of coal till twenty-three 
ordinary working days had elapsed. The plaintiff 
claimed for fifteen days' demurrage. It was held that 
the written clause only fixed the time when the lay 
days began, and that the delay was caused by an ex- 
cepted peril. ^ 

Where a charter-party is silent as to the time within 
which the cargo is to be unloaded at the port of desti- 
nation, the law implies that the merchant and the ship- 
owner shall each use reasonable dispatch in performing 
his part of the contract, and where the loading of the 
cargo by the merchant is rendered impossible by a 
cause over which he has no control, he is not liable to 
pay damages for the delay.'' 

Where a charter, by stipulating the rates of dis- 
charge, has fixed definitely the time for its completion, 
the charterers are liable for delay beyond that time, 
though caused by the acts of the public enemy and 
without fault of the charterers or consignees.^ 

When the contemplated mode of carrying out of 
the contract is, without any intention of the parties 
thereto, illegal, the contract remains valid and enforce- 
able, if the performance thereof in any other manner 
is legal and practicable ; and in order to avoid a contract 
which can be legally performed, on the ground that 
there has been an intention to perform it in an illegal 
manner, it is necessary to show that there was a guilty 
intent to break the law. A charter-party was made in 
France between the defendant's agent and the master of 

" Ptitrton V. DuMM, 43 W.R. 349. 

^Ford V. Cotesworth, 10 B. and S. 291- See also Weir v. Richardson, 

3 Com. Cas. ao. 

^ Burrill v. Grossman, 1895, 69 Fed. Rep. 747. 
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the plaintiff's ship: it was stipulated that the ship 
should proceed to T., a port in France, there load a 
cargo of hay, and proceed therewith to London, and 
that all cargo should be brought to and taken from the 
ship alongside. The defendant's agent told the master 
that the consignees would require the hay to be de- 
livered at a particular wharf. On arriving in the 
Thames, the master for the first time learnt that by an 
Order in Council made under the Cattle Diseases Act, 
France was declared to be an infected country, and it 
was made illegal to land in Great Britain any hay 
brought from that country. The master, therefore, 
did not proceed to the wharf, and after some delay the 
defendant received the cargo from alongside the ship 
in the river and exported it, during the interval, 
eighteen days beyond the lay days elapsed : It was held 
that the plaintiff was entitled to recover for the 
detention of the ship,* 

A ship with a general cargo sailed from London for ^iJw J *\o° bi 
Havre with some petroleum on board Under the landeu. 
bill of lading the shipowner was to deliver the petro- 
leum at Havre, and it was to be taken out by the 
defendant within twenty-four hours after arriving at 
Havre, or ten guineas a day was to be paid for demur- 
rage. On the ship's arriving at Havre, the authori- 
ties of the port made the captain take her away in con- 
sequence of the petroleum being on board. Thereupon 
he went to neighbouring ports, but was not allowed to 
stay. Returning to Havre, he discharged his general 
cargo, and notice of lading having been presented to 
him, and no application having been made to him for 
the delivery of the petroleum, he brought it back to 
London. It was held that the shipowner was entitled 
to freight, back freight, and expenses. The demur- 
rage and the expenses incurred, and in the ineffectual 
attempts to load at neighbouring ports were not 
allowed, but were looked on as part of the expenses 
of the voyage.* 

Where there was a contract to fetch corn, and demur- ^"JJ^j^ °°* 
rage allowed, and upon the ship's arrival it was ^"^ 
found that the government had prohibited the ex- 

* Waugk V. Morris, 1873, 31 W.R. 438. 
^Argos CC*rgo ex.) GaudH v. Brown, aB L.T. 745. 
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portation of com, which fact the captain knew before 
he entered the port, but still did so, and having stayed 
his demurrage days, returned in ballast, it was held that 
no demurrage was payable. *» 
sa°«ure' by ^^ ^^ no defence to an action for demurrage that the 
offioen. "**^^ delay in unloading the ship arose from the act of 
Custom House officers in unlawfully seizing a part of 
the cargo. • 
wrongfiu De- By chartcr-party between plaintiff, the owner, and 
Owner. ^ defendants, freighters of a ship, it was agreed that de- 
fendants should have eighty-five running days for load- 
ing and unloading, and might keep the ship fourteen 
days longer on demurrage, at so much per day. Plain- 
tiflf alleged that he was always ready and willing to 
perform his part of the contract, but that defendants 
kept the ship fourteen days on demurrage beyond the 
eighty-five, and thereby became liable to pay £119, and 
also kept her eight days beyond the fourteen. It was 
proved that during the numing days, and when the 
vessel had been three days unloading, plaintiff wrong- 
fully stopped the unloading for two days, at the end 
of which the running days, if reckoned consecutively, 
expired. That the unloading was then continued for 
two days and again wrongfully interrupted by plaintiff 
for several days; after which it was resumed and the 
unloading completed, having occupied twelve or thir- 
teen days, not reckoning days of stoppages. It was 
not shown by direct evidence that the unloading, while 
carried on, had proceeded more slowly in consequence 
of the interruptions. It was held that under these cir- 
cumstances the plaintiff could not recover upon the 
charter-party for demurrage, or for detention of the 
ship beyond the fourteen days; but that the mere fact 
of an interruption for however short a time would not 
discharge the defendants from their obligation under 
the charter-party.* 
Proeurtog The Consignee of a particular parcel of goods by a 

general ship is liable to the owner for not taking them 
from the ship in a reasonable time, although the delay 
arose from the necessity for an order from the Treasury 

^Blight 6* Pag4, 3 Boi. *nd P. 995 n. 

* Betsey v. Evans, 4 C*mp. 131. 

* BensoM v. Blunt, \%ai, i Q.B. 870. See Elliott v. Lord, 4^ L.T. 54a. 
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to land these goods, which the consignees used the 
utmost diligence to obtain.* It is no defence to an 
action by the owner of a ship for demurrage that the 
owner has omitted to procure the necessary papers for 
the discharge of the cargo, if he omitted to do so at 
the request of the defendant.' 

When a charter-party contains the exception, gSJJJ-M. 
** Queen's enemies," an apprehension of capture 
founded upon circumstances calculated to aflfect the 
mind of a master of ordinary courage, judgment and 
experience will justify delay in port during the con- 
tinuance of the risk; nor is such delay less justifiable 
in the case of a ship belonging to a belligerent nation, 
but carrying a neutral cargo.' 

When a charterer, by his charter-party, imdertakes gSSmotioo. 
to load a ship within certain given lay days, ** acci- 
dents or causes occurring beyond the control of the 
shippers or of freighters, which may prevent or delay 
her loading or discharging, including civil commotion, 
strikes, riots, etc., always excepted,'* or to pay de- 
murrage, he cannot excuse default in loading within 
the lay days by giving evidence of general disturbance 
and cessation of work in the district about the time; 
but to exempt himself from liability must show a dis- 
turbing cause actually preventing the loading of the 
particular ship.^ 

In Smith v. Rosario Nitrate Co.^ the defendants Political 

Distttrbanoes* 

chartered the plaintiffs' vessel to load a cargo of nitrate 
at Iquique, in Chili, at the rate of 200 tons per work- 
ing lay day, to be reckoned from the day the vessel 
was ready to receive cargo to the day of her dispatch, 
** restraints of princes and rulers, political disturbances, 
or impediments during the said voyage always mutu- 
ally excepted." The charter-party gave the ship 
liberty to call at any ports in any order. There was 
at Iquique only storage for a small quantity of nitrate, 
and the customary mode of loading there was to send 
the nitrate down direct by rail from the mines to the 

• Hill V. Idl»t X815, 4 Camp. 3*7. 
' Furntll V. Thomas, 5 Bing. 188. 

*San Roman, 38 L.T. 381. See HadUy v. Clarkt (1790), 8 T.R. 359; 
Harrison v. Wilson (1790), 3 Esp. 708. 

* Tht Village BelU, 30 L.T. 232. 

« 1894, I Q.B. 174. 
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port, and there put it on board ship as required. When 
tne plaintiffs' vessel arrived at Iquique, a civil war had 
broken out in Chili, and delay occurred in loading the 
vessel, in consequence of the railway from the mines 
to Iquique being in the hands of the troops, so that 
nitrate could not be sent down from the mines to the 
port. That state of things subsequently ceasing, the 
cargo was loaded and the vessel sailed upon her 
voyage. Being short of coal, which was very dear at 
Iquique, she put into another Chilian port lor it. 
The Chilian Government in power there demanded pay- 
ment of export duties, such duties having already 
been paid to the de facto Government in power at 
Iquique, and the ship was detained there for ten days 
in default of payment of such duties. An action having 
been brought by the plaintiffs for demurrage, the 
Court of Appeal held that both the above-mentioned 
delays fell within the exception clause in the charter- 
party. 
Sf*tkk)S[. ^y * charter-party it was agreed that the ship 

should proceed to Leith and to London, and there 
load cargo to be shipped by the charterers ; and that a 
stevedore should be "appointed by the charterers in 
London only, but employed and paid for by owners." 
Cargo was loaded at Leith by the charterers, no 
information as to the London cargo being then asked 
for by the captain. On the voyage to London, owing 
id bad weather, some of the cargo was damaged and 
some was shifted. After the arrival of the vessel at 
London, it was necessary to land the damaged cargo 
to be re-conditioned, and to re-stow the cargo which 
had shifted. It also became necessary to shift some 
of the cargo to enable the London cargo to be properly 
stowed. Owing to these matters, and to some delay 
on the part of the stevedore who had been appointed 
under the terms of the charter-party, three days more 
than those allowed by the charter-party were occupied 
in loading at London. The Court of Appeal held 
that the stevedore was the servant of the owners, and 
tnat the charterers were not liable for demurrage aris- 
ing either from his delay or from the necessity of 
moving the cargo; and that the charterers were not 
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liable for any of the expenses of moving the cargo 
because they were either expenses of stowage or of 
work done for the benefit of the cargo without the 
authority of the charterers.* 

By a clause of exceptions in a charter-party for a by ^accidS?*t2 
cargo of iron ore, it was provided that any time . . . jj^^Jjy*.. ^'^ 
of accidents to the mines, works, or machinery . . . 
or time when by any cause of what kind or nature so- 
ever beyond their personal control, the charterers or 
their agents might be prevented or delayed in supply- 
ing, loading, or discharging, or the conveyance of 
the cargo from the mines to the vessel might be pre- 
vented or delayed, should not be computed as part of 
the running days allowed for loading or unloading. 
It was held by the Court of Session of Scotland that 
a detention caused by the temporary disrepair of a 
gantry or lift in the consignee's premises which was 
not immediately concerned with the operation of dis- 
charging from the ship, was not covered by this excep- 
tion clause, and that the charterers were liable in de- 
murrage.* 

In Straker v. Kidd^ the defendant was one of several consignee un- 
consignees of cargo which had arrived by the plaintiflF's fhrough^^deSSt 
steamer. The bill of lading under which the defen- 3!^^°'*'^'' ^" 
dant took the cargo contained the following clause: 
''Three working days to discharge the whole cargo, 
or £30 sterling per day demurrage." The defendant 
was ready to take his cargo within the three days, but 
the master of the ship could not deliver it to him, as 
it lay under goods belonging to other consignees who 
failed to take them in due course. Neither the plain- 
tiflF nor the defendant was to blame, but, as the defen- 
dant had left his goods incumbering the plaintiflF's 
ship after the three days, it was held that he was liable 
for demurrage. In Porteus v. Watney"^ the defendant 
received goods from the plaintifiF's steamer under a 
bill of lading, which contained the words, "paying 
freight for the said goods and all other conditions as 
per charter-party." By the latter instrument seven 
days were allowed for discharging. The defendant 

.^•V-^mmmi Harris v. Btsf, 189a, 7 Asp. M.C. 272. 
^AktUtelskabet " Primate " v. MacUod &» Co., 1903. (^.H.) 11 S.L.T. 440. 
»i878, 3 Q.B.D. 223. 
»3 Q.B.D. 227, 534. 
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was ready to take his goods during that time, but was 
unable to get them owing to the default of another 
consignee, whose cargo was uppermost. This defen- 
dant was also held liable for demurrage. 

Straker v. Kidd and Porteus v. Watney overrule 
Rogers v. Hunter and Dobson v. Droop, in which 
Lord Tenterden, at nisi prius, had expressed an opinion 
that a consignee who had no opportunity of taking his 
goods within the time stipulated, could not be said to 
detain the vessel if he removed them within a reason- 
able time after he was able to reach them. In Porteus 
V. Watney,"" dealing with the Contract then before the 
Court, said : — " It is not that the holder of the bill of 
lading will discharge his cargo within a reasonable 
time after he is able to do so; it is that if the ship is not 
able to discharge the whole of her cargo within the 
given number of days after she is at the place of dis- 
charge, the holder of that bill of lading will pay a 
certain sum for each day beyond those days, however 
the delay may be caused, unless it is by default of the 
shipowner." 

Subsequently, in Postlethwaite v. Freeland,^ Lord 
Selbome said in the House of Lords: — "If by the 
terms of the charter-party he (the charterer) has agreed 
to discharge it (the cargo) within a fixed period of 
time, that is an absolute and unconditional engage- 
ment, for the non-performance of which he is answer- 
able whatever may be the nature of the impediments 
which prevent him from performing it, and which 
cause the ship to be detained in his service beyond the 
time stipulated."* 

In Leer v. Yates '^ a general ship took brandies on 
board under bills of lading, which allowed twenty 
lay days for delivery of the goods in London, and 
stipulated for £4 per day demurrage; afterwards, cer- 
tain of the consignees choosing to have their goods 
bonded, the vessel could not make her delivery at the 
London docks until forty-six days after the twenty 
days; and some of the goods which were undermost 

■ 3 Q.B.D. p. S4a. • «Wo, $ A.C p. 60S. 

» See also Wegtner v. Smith, 15 C.B. #85 ; Chaff til ▼. Comfort, to CB. 
N.S. Ma; Gray ▼. Cmrr, 40 L.J. Q.B. to; Th^t y. Bftrt, 45 L.J. 
Q.B. sii ; Ftf V. CharUfd Banh of Imdim, 14 L.T. 709 
4 ] Tanot. 389. 
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could not, though demanded, be taken out till the 
upper tiers were cleared. It was held that each of 
these consignees was liable to pay the £4 per day for 
the forty-six days. 

In Harman v. Gandolph^ a general ship took some 
silk on board to carry from Rotterdam to London on 
the defendant's account. On the margin of the bill of 
lading was written: *'The consignee to clear the 
goods in fourteen running days after her arrival in 
port, or to pay £4 per day for demurrage." The 
vessel was ready to deliver on the 3rd October. The 
defendant applied for, and was ready to receive, his 
goods within the running days; but being undermost 
in the vessel delivery could not be made until the 22nd. 
It was held that the plainti£F was entitled to recover 
the demurrage, though he did not deliver the goods 
within the time allowed, being prevented by other 
goods belonging to other consignees which overlaid 
them. 

A charter-party provided that if the ship were not M^'tS^a'tl 
ready, either on the owner's or charterer's part, at fioo^» on board. 
dates named, then demurrage to be paid by the party 
in default. This demurrage clause was held not appli- 
cable in case of delay caused by the master refusing 
to take on board goods which he erroneously thought 
he was not bound to take.' 

On a charter-party, by which the ship was to unload sute of tides 
" at a certain wharf, or as near thereto as she can 
safely get," the ship not being able for some days to 
get there, owing to the state of the tides, it was held 
that " at " meant '* alongside," and that the charterer 
was not liable to demurrage for the delay, though it 
was not usual in the particular port for ships to be 
unloaded into lighters.* Where, by a charter-party, 
a vessel is to go to a certain port, or so near thereto 
as she may safely get, and there load a cargo and 
bring it home, and the vessel goes to the port in ques- 
tion and loads the cargo inside the harbour, for which 
cargo the master signs bills of lading, but finds that 
with such cargo on board the vessel cannot pass the 

» Holt, 3S. • Se*£0r v. Dmtkig, B C.B.N.S. 45. 

* Battiftll V. LUfd, 1869. 10 W.R. ftu 
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bar of the harbour, here, the charterer having done 
all that was required of him, may refuse to put the 
cargo on board a second time (outside the bar), and 
the vessel sailing away without the cargo, the charterer 
is not liable for the freight stipulated for by the charter- 
party, or to damages for the refusal to ship the cargo" 
Whether a partial putting out of the cargo is a 
part discharge or a mere lightening, is to be deter- 
mined in each case by the jury, having regard to the 
terms of the contract and the usage of the port.^ 

Demurrage cannot be claimed for detention of a 
ship for harbour dues payable by the consignee, the 
master having delayed to pay them; his duty being to 
pay them without delay, and recover from the con- 
signee.^ 

A dispute arose between the shipowner's broker 
abroad and the charterer's broker, as to who was 
entitled to collect freight. The former, contrary to the 
provisions of the charter-party, insisted upon his claim, 
and put a stop upon the cargo; whereby the charterer 
became liable to the cargo owner for demurrage. It 
was held that the charterer was entitled to recover 
damages in respect of the demurrage against the ship- 
owner.* 

By a charter-party, the plaintiff, a shipowner, agreed 
Taymcn't'^^of ^^^^ ^^^ freighter to deliver cargo on payment of 
Freight. freight as by bills of lading; certain lay days were 

allowed, and demurrage afterwards at a given rate. 
The bills of lading provided for delivery to the 
freighter or his assigns on payment of freight as by 
charter-party. Defendant, an assignee of the bill of 
lading, sent his lighters for the goods, and received 
part. Plaintiflf demanded payment of freight for the 
part delivered, and defendant refused it. Plaintiff 
refused to deliver more cargo, and the running days 
expired. Soon after the plaintiff delivered the rest 
of the cargo, and was paid freight. It was held that 
the defendant was not liable for demurrage, or for not 
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receiving the goods within a reasonable time by reason 
of his non-payment of freight demanded.' 

Under an agreement in the nature of a charter-party, ^°"''*^ recalled 
whereby the plaintifiF let his ship to freight to the 
defendant on a voyage from Shields to Lisbon, with 
convoy, the freight to be paid on right delivery of the 
cargo; the ship having sailed from Shields with her 
cargo, and joined convoy at Portsmouth; and, after 
being detained near a month oflf Lymington, her sail- 
ing orders being recalled by the convoy, in conse- 
quence of the occupation of Portugal by the enemy, 
and the defendant having refused to accept the cargo 
at Portsmouth, to which the ship returned, it was un- 
loaded by the plaintiff, after notice to the defendant, 
and then was sold by consent of both parties without 
prejudice. It was held that he could not recover 
freight pro rata, or demurrage." 

See Lilly v. Stevenson.^ 

A charter-party provided that part of the freight f jj®***]^ obSali' 
should be payable on arrival, ** and the remainder after security for 
unloading and on right delivery of the cargo." It 
also provided that the owners should have a lien *' for 
all freight, dead freight, and demurrage." The ship, 
in the course of delivering a cargo of timber, sus- 
pended delivery for two days till the consignee should 
find security for the freight. In an action for two 
days' demurrage, it was held that the shipowners were 
not entitled to demurrage, as they might have com- 
pleted unshipment of the cargo, and yet retained their 
lien.* 

Where demurrage was to be paid for every day 
beyond a stated number that the ship should " wait 
for convoy," it was held that the sailing, and not the 
arrival, of convoy was intended." A charter-party con- 
tained a covenant to take in cargo and sail from O. 
with the first convoy for England fourteen days after 
the vessel was ready to load; the freighter covenanting 
to load within fourteen days after notice that she was 
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f Young V. MolUr, 5 El. and B.L. 755. 
* Liddard v. Lopes, i* East. 596. 
* 33 Ct. of Sess. Cas. 4 ser. 978. 



^Thorun v. McDowtll, 1893, 19 Ct. of Sess. Cas. (4 ser.) 744. See also 

Aktitsflkah H olios v. Ekman (1897)1 > QB. 83. 
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ready to load; the freighter to be at liberty to detain 
the ship fifteen days on demurrage at four guineas 
per day. The freighter kept the ship fifteen days on 
demurrage, during which a convoy sailed for Eng- 
land, and completed the loading two days before the 
next convoy sailed, after the expiration of the fifteen 
days, and thirty-eight days after that date. It was held 
that on paying for the fifteen days' demurrage the 
freighter was in the same position with regard to the 
ship sailing as he would otherwise have been in at the 
end of the fourteen days, and that he was liable for 
fifteen days' demurrage, and not thirty-eight additional 
days, as claimed.' 

A charter-party provided that the ship should " join 
convoy, and that forty-one days should be allowed for 
waiting at Portsmouth to join convoy and discharging 
at Barcelona," demurrage to be paid for all the time 
beyond. The ship arrived at Portsmouth too late for 
the convoy at Barcelona, and consquently had to join 
other convoys from Portsmouth to Falmouth, thence 
# to Gibraltar, and thence to Barcelona. It was held by 

Lord Kenyon that demurrage was only payable under 
the contract for delays at Portsmouth and at Bar- 
celona, and not for the detentions which occurred at 
Falmouth and Gibraltar.* 
TowMe Tug owners agreed to tow a ship from one port to 

***■*"*"• another, demurrage payable to them at £io per day 

unless detained by stress of weather, " no extra charge 
to be made in case of accident, unless for detention 
arising therefrom, to be paid for as per rate mentioned 
above." The tow-rope parted in a gale, and the tug 
and tow put into a port of refuge, where they were 
detained seven days by weather. No fault was proved 
on either side. It was held by the Court of Session of 
Scotland that demurrage for seven days was payable.' 
When work The work of loading or discharging is usually a joint 
i^Vn^d •°n*t operation done by the freighter or consigner on the 
authority. ^^^ hand, and the shipowner on the other hand. But 

sometimes, by the law or custom of the place, that 

' Conmor v. Smftke, 5 Taunt. 654. 
•Marshall v. Dg la Tarrg, t Esp. 367. See Thomf$9n v. Inglit, 1813, 
3 Camp. 438. 
*Mew Steam Tug Co. v. McClew, 7 Ct. of Se««. Gas. (3 «er.) 733. 
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work is done by neither of them, but by third persons 
(such as a dock authority) who act for them both. 
Where that is the case, and where there has been no 
undertaking that the work shall be completed in a fixed 
time, it would seem that the merchant will not be liable 
for a delay, although unreasonable, caused by the 
authority doing the work, unless he in some way 
brought it about. 

By a charter-party for the carriage of a cargo of J-g^e^^ung 
poles and spars it was agreed that the ship should d«wvenr. 
** discharge overside in the river or dock into lighters 
or otherwise if required by the consignees." The ship 
was discharged into lighters, and the lay days were 
exceeded because the consignees did not put enough 
men on the lighters to receive the poles and spars 
when they were brought over the ship's side by the 
crews and placed within reach of the men in the 
lighters. It was held by the Court of Appeal that it 
was not the duty of the shipowner to put the poles and 
spars into the bottom of the lighters, and that the 
consignees were liable to pay demurrage.* 

In T/tf Jaederen^ a charter-party provided that the 
vessel should proceed to a named dock, and should 
there be discharged as fast as she could deliver. On 
the ship's arrival, the master authorised the dock com- 
pany to discharge the cargo. The custom at the dock 
was for the company to discharge the cargo, acting for 
the shipowner and the charterer or consignee. It was 
held that the customary mode of discharge was 
implied, and that the charterers were not liable for 
demurrage by reason of the dock company's delay in 
discharging the cargo.* 

But though the charterer, where no time is fixed for ^^^^ ^^ ^ 
loading or unloading, is not compelled to have the «^«»*^« 
work finished in any particular time, and is excused if 
the work is delayed by causes beyond his control, that 
applies only to the actual work of loading or unload- 
ing. Unless expressly excused, the charterer is bound 
to be ready to proceed with the work without delay. 

s Pititten V. Fteehodvt 1895, a Q.B. 294. 

•» 189a, P. 351. 

'See also CattUgatt v. D^mpuy (189a), 1 Q.B. 854. 
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The cargo must be ready at the proper place for load- 
ing. And if it is the charterer's duty to provide the 
apparatus for loading or unloading, that also must be 
ready. The charterer cannot set up the excuse of tHs 
major for delay in these matters. In the absence of 
express qualifications, the undertaking of the charterer 
to supply a cargo is absolute. And, fu^her, he under- 
takes absolutely that the cargo shall be ready at the 
place at which the loading is agreed to be done. Any 
difficulty that may arise in bringing the cargo to the 
place of loading cannot be a matter of excuse in 
estimating whether proper dispatch has been used, 
unless it is covered by an express stipulation.' But 
there is sometimes a difficulty in saying where in the 
port the cargo is to be assumed in readiness. In 
Hudson V. Ede * it was held that ** whenever there 
was no access to the ship by reason of ice from any 
one of the storing places from which merchandise was 
conveyed direct to the ship," the exception ("deten- 
tion by ice and quarantine") would apply. Lord 
Selbome L.C., in Grant v. C over dale y^ s^vi : — "The 
case of Hudson v. Ede (supra) was referred to. I 
understand that case as proceeding upon the same 
principles, but as containing an admission of this dis- 
tinction, that where there is, in a proved state of facts, 
an inevitable necessity that something should be done 
in order that there should be a loading at the place 
agreed upon — as, for instance, that the goods should 
be brought down part of a river from the only place 
from which they can be brought, even though that 
place is a considerable distance o£F, yet it being practi- 
cally, according to known mercantile usage, the only 
place from which they can be brought to be loaded, 
the parties must be held to have contemplated that 
the goods should be loaded from that place in the usual 
manner unless there was an unavoidable impediment." 

iStt^ktns V. Harris, 57 L.T. Q.B. aoj; Admms v. Rpyal Mail SUam 
Packet Co. 28 L.J. C.P. 33; Ktaron v. P tar ton, 31 L.T. Ex. 1; 
Ellioti V. Lord, 48 L.T. 54a ; Fetmick v. Sckmalt, L.R. 3 C.P. 313. 

*L.R. 3 Q.B. 4i«- *» A.C. 477. 

■See also AlUrton Sailing Ship Co. v. Falk, 6 Asp. M.C. 47; Smith v. 
Rosario Nitratt Co, (1894), i Q.B. 174; Fnrness v. Forwood, 77 L.T. 
95; The Rookwood, 10 T.L.R. 314; Kay v. Field, 8 Q.B.D. 594; 
Jonasen v. Keyter, 1901, iis Fed. Rep. 443. 
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On the other hand the charterer cannot be assumed c^o {^'^ 
to have the cargo ready if it is expressly to be provided Known source 
from a particular place, and the charter has been made 
in view of circumstances by which, as the parties know, 
the procuring of a cargo from that place may be 
delayed; and if, in such a case, no arrangement is made 
as to the time in which the loading, is to be done, the 
charterer will be allowed a reasonable time for getting 
the cargo, having regard to the known sources of 
delay. In Harris v. Dreestnan,"^ the master of a vessel 
by a charter-party engaged to proceed with his vessel 
to a particular colliery, and there take on board for the 
freighters a cargo of coal. Before the charter-party 
was signed both parties knew that the colliery was not 
at work, an accident having happened to the steam 
engine, and both were toH it would be repaired in a 
short time, and that the vessel would be loaded in her 
turn within a few days after the colliery got to work 
ag^in, according to the practice of the port, which was 
that ships were loaded in their regular turns as they 
were entered on the colliery books. The freighter had 
no control over the colliery. The ship was loaded 
in her turn, but not until several days later than the 
colliery agents had led the parties to expect. It was 
held that if the steam engine was repaired, and the 
colliery got to work in a reasonable time after the 
execution of the charter-party, and if the vessel was 
loaded within a reasonable time after the colliery got 
to work, the freighters were not liable to compensate 
the master of the vessel for the delay in the loading. 

In Jones v. Green"" the defendants chartered the 
plaintiflFs' vessel to load in the usual and customary 
manner in regular turn a cargo of coals at Newcastle, 
New South Wales, from a colliery to be named by the 
charterers, who named a particular colliery whose coal 
was in great demand. By the custom of the port a 
berth cannot be obtained until a coaling order from the 
colliery is produced. These facts were known to both 
parties, and no time for loading was fixed. Owing to 
the charterers not being able to obtain a berth earlier, 

•See Carver on Carriage by Sea, Sec. 354. 

1854, at L.J. Ex. aio. 

•73 L.J. K.B. 601. 
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a delay of some eighty days occurred. In an action by 
the shipowners for damages, the Court of Appeal held 
that the obligation of the charterers to have a cargo 
ready was discharged if the vessel got her due turn 
from the particular colliery, and that under the 
charter-party and the circumstances within the know- 
ledge of both parties at the date of the charter-party, 
the charterers had not acted unreasonably and were 
not liable for the vessel's detention.' Vaughan 
Williams L.J.« says: — "In determining what is a 
reasonable time, ft seems to be obvious that you must 
have regard to the circumstances which were known 
to both parties at the date of the contract, and must 
have been taken into consideration by both as affording 
the basis and foundation of the contract.'' 
Loadini Berth Although a shipper or charterer is bound to do what- 
not ready. ^^^^ j^ f^asonablc on his part with a view of getting 
the ship berthed as soon as possible, it is not his duty 
in all circumstances to have the cargo ready for load- 
ing on the bare chance that a berth may be vacant. 
By a charter-party a ship was to go to a certain port 
to receive a cargo supplied by the charterers and 
brought alongside within sixty running hours. De- 
murrage to be paid at a specified rate, and " lay days to 
count from the time the master has got ship reported, 
berthed and ready to receive cargo, and given notice 
of the same in writing to the charterers." When the 
ship arrived, of which due notice was given to the 
charterers, the docks were too crowded to admit of 
her entering. Two days afterwards a berth became 
vacant in consequence of the non-arrival of the cargo 
of an earlier vessel, and the appellant's ship might 
have entered if her cargo had been ready. She was 
not, in fact, docked until five days later. The House 
of Lords held that the appellant was not entitled to 
any damages by way of demurrage.' Lord Herschell 
said;* "I do not for a moment deny that he (the 
charterer) is bound to do whatever is reasonable on his 
part, with the view of getting the ship berthed at the 

»See also LitiU v. Stevemon (1896), A.C. 108; Grant v. CovrdaU, 9 A.C. 

470. 
^(1904)1 a K.B. p. a8o 
^LittU V. Sttvmon (1906) A.C. 108. 
■ (1906) A.C. p. 119- 
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earliest period that is reasonably possible; and it may 
be that in certain circumstances, owing to the custom 
of the port, owing to contingencies of this kind being 
very common, owing to the provision that is made to 
facilitate cargo remaining there for a few days, and a 
variety of other circumstances, it would be the duty of 
the shipper to be prepared by Having his cargo there 
to enable the vessel to obtain an earlier berthing than 
would otherwise have been obtained. All thai, I say, 
may be the case; but no such facts arc found in the 
present case." 

In Hine v. Perkins* sl chartered vessel reached the 
port of New York, and proceeded to the designated 
pier at 8 a.m. December loth, but finding the berth 
occupied, she sought an anchorage. The charterers 
were notified by ii a.m. that she would be ready to 
unload at 7 a.m. the next day. Early in the morning, 
December nth, she proceeded to the pier, and finding 
the berth still occupied, she went back to her anchor- 
age. The berth was ready for her by 11 a.m., but she 
did not return until evening, and commenced to unload 
on the I2th. It was held that as the charterers pro- 
vided a berth within twenty-four hours after notice of 
arrival they were not liable for the delay. 

By a charter-party dated May 30th, ig6o, which did obiuatioa ^to 
not fix the time within which the vessel was to be ^y, cargo 
loaded, the steamship Ardandearg, of which the 
plaintiffs were owners, was chartered by the defendants 
to proceed to such loading berth as the freighters 
might name at Newcastle, New South Wales, and after 
being in loading berth, as ordered, to load " in the 
usual and customary manner'* a full and complete 
cargo of Australian coal, **as ordered by the 
charterers, which they bind themselves to ship (except 
in case of riot, etc., or any other accidents or causes 
beyond the control of the charterers, which may delay 
her loading)." By the custom of the port of New- 
castle, a vessel was not allowed to occupy a loading 
berth until she had received a loading order from a 
colliery. These orders were issued in turn, and there 
were no facilities for storing coal at the port. The 

'(1S93* 55 Fed. Rep. ggtf.) 
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vessel arrived at her destination on July 14th, 1900, 
and was ready to load; but there was no cargo ready 
for her until August 13th, and then not enough. She 
had twice to be removed from her berth under a 
regulation of the port that a vessel must not occupy 
a berth when not loading, and her loading was not 
completed until August 23. The plaintiffs claimed 
damages for the detention of the vessel, owing to the 
delay in providing the cargo. The House of Lords 
held, reversing the Court of Session, that the defend- 
ants were liable in damages on the ground that it was 
their primary duty as charterers to furnish the stipu- 
lated cargo ; and there was nothing to be found in the 
charter-party or the evidence which qualified this 
absolute obligation." 

A ship that has not obtained pratique, and is pro- 
hibited by regulations of the port from communicating 
with the shore is not ** ready to load " within the 
meaning of these words in a charter-party.^ 

See Fenwick v. Schmalz^ ; Peterson v. Dunn^; Fur- 
ness V. Forwood^; Richardson v. Samuel^ ,' Gardiner 
V. Macfarlane* 

If there is a provision in the charter-party that the 
cargo shall come from some particular mine, etc., 
which is specified, exceptions with reference to bring- 
ing down the cargo must be read with reference to 
that place. But when the place is not specified, the 
charterer is not, as a general rule, excused unless all 
practicable modes of loading have been prevented. In 
The Rookwood,^ the charter-party provided that the 
ship should proceed to Antwerp, and there load 
a full and complete cargo, viz., bricks, and cement in 
casks, which the charterers bound themselves to ship 
(except in the case of riots, partial or general lock- 
outs, strikes, or cessation from work on the part of 
pitmen or other hands engaged in the getting, carriage, 
or loading of the said cargo from whatever cause, or 
by reason of accidents in mines or to machinery, or 
any cause beyond the control of the charterers or 

"^Ardan S.S. C0. v. Weir, 1905, A.C. 501. 
^rAr# Austin Friars, Smith v. Dart 71 L.T. 97. See also Bailey v. D« 
Arrovane 7 A and E. 919. 
''L.R. 3 C.P. 3i«. *i Com. Cas. t. '« Com. Caa. «23. 

'(1898), I Q.B. 361. *ao Sess. Cas. (4 ser.) 414. **i894, 10 T.L.R. 314. 
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shippers). The Rookwood was ready for loading on 
January 2nd, 1893, of which due notice was given to 
the charterers. On the preceding December 17th, 
the charterers' agents wrote to the plaintiffs (the 
owners of The Rookwood)^ stating that North's Port- 
land Cement Works would load the vessel. The load- 
ing did not commence until February 4th, owing to the 
following reasons: — ^The shippers who had arranged 
with the charterers to ship the cargo were North's 
Portland Cement Works, whose works were situate on 
the canal uniting Antwerp with Tumhout, the voyage 
of the canal taking generally forty-eight hours, and 
the lighters carrying about 300 tohs each. Navigation 
was interrupted by ice on December 24th, and on 
December 28th the navigation was stopped, the canal 
being blocked with ice, and in consequence the lighters 
with the cargo could not be got down to the place 
where The Rookwood was l)ring. The first lighter was 
waiting in Antwerp when the ship arrived. The second 
and third lighters were frozen up in the canal on their 
way down from North's Works to Antwerp. The ice 
did not break up until February 2nd, and The Rook- 
wood commenced loading on February 4th, and it was 
completed on February 15th. Twenty working days, 
as allowed by the charter-party from January 2nd, 
expired on January 25th, and the plaintiffs claimed 
twenty-one days' demurrage from January 25th to 
February 15th. It was admitted that the expense of 
sending the goods to Antwerp from North's Cement 
Works by land would have been prohibitive from a 
commercial standpoint. The frost did not affect the 
loading berth where the ship was lying, nor the 
approaches thereto within the docks. Bricks and 
cement in casks sufficient to load the ship could have 
been obtained from other sources, notwithstanding 
that the canal was frozen, so as to have complied with 
the terms of the charter. But the goods which the 
shippers had agreed with the charterers to ship were 
bricks of a particular kind and size, and cement of a 
particular make and quality. These goods were made 
at North's Cement Works, and similar goods could 
not have been procured from elsewhere. The Court 

£ 2 
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of Appeal held that as a cargo of bricks and cement 
might have been obtained by the charterers, notwith- 
standing the frost, and as the charter-party did not 
specifically refer to bricks, etc., from North's Works, 
the charterers were not protected by the exceptions, 
and that the plaintiffs were entitled to the amount 
claimed. 
SrticSiS ^^^ where the ship was to load a cargo of coals ** in 

colliery one or more lots as ordered, at the berth or berths 

pointed out by charterers' agents," the Court of 
Session of Scotland held that a strike at the colliery 
at which the vessel was booked by the charterers was 
within an exception of ** strikes delaying the obtaining, 
providing, loading, or discharging of cargo," and the 
charterers excused."* 

Under a charter-party the steamship Avis was bound 
to proceed to Methil, and there load a full cargo of 
coals *' from such colliery or collieries as charterers 
may elect, steamer to be loaded in seventy-two run- 
ning hours, commencing to count when ready to 
receive cargo, reported at Custom House, berthed, and 
written notice given to charterers' agents ... If 
longer detained, demurrage to be paid " at a certain 
rate per ton, ** unless such delay is caused by general 
and colliery holidays . . . idle days, strikes, lock-outs, 
idle time, or restriction of output at the colliery or 
collieries with which the steamer is booked to load 
... or any other causes beyond the control of the 
charterers, whether specified therein or not, which may 
prevent the obtaining or providing of a cargo.'* The 
Avis arrived at Methil at 6 a.m. on July 28th, and notice 
was given to the charterers' agent that she was ready 
to receive cargo. At the time of the arrival of the Avis 
ten vessels were before her, and none of the five-crane 
berths were vacant. A chance vacancy occurred on 
July 29th, at a berth at which the Avis could not have 
completed her loading, and another at a suitable berth 
at 12 noon on July 30th, owing to the cargoes of 
earlier vessels not being forward. No cargo was ready 
for the Avis, and in consequence she was not berthed. 
Eventually she was berthed on August 3rd, loaded at 
9 p.m. on August 5th, and sailed on August 6th. On 

• Lilly V. Siev0Msomt 22 Sesa. Gas. (4 ter.) 078. 
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July i8th the charterers had ordered a cargo for the 
Avis from the B. Coal Company for delivery on July 
28tb and 29th, but had been informed by the coal com- 
pany that they could not book coal for July 28th or 
29th. To this the charterers replied that the Avis must 
" take her turn with the rest." July 28th was the last 
day of the miners* holidays, but very little work was 
<ione on July 29th. On the 30th the output was reason- 
ably normal, but the coal company had to supply 
earlier orders. In an action for demurrage on the 
assumption that the lay days commenced at 9 a.m. on 
July 28th, the Court of Session of Scotland, dis- 
tinguishing the case of Little v. Stevenson^^htlA (i) 
that in the circumstances the charterers were bound to 
have considered the probability of chance vacancies in 
the loading berths, and to have had a cargo ready for 
the vacancy which occurred on July 30th; and (2) that 
the delay in the supply of coals from the colliery did 
not fall within the exceptions in the charter-party, as 
the charterers knew when they gave the order to the 
B. Company that it could not undertake to supply the 
coal at the time required, and had therefore taken the 
risk of delay. • 

The Court said': — ** In cases where the delay arises whenchar- 
from the crowded state of the port, or from any cir- pi^S^iSStag 
•cumstances connected with the particular berth selected 
by the charterer, it may seem rather hard on the ship- 
owner that the loss of time should fall on him, although 
he is no way responsible for it. Still the tendency of 
decision, from Tapscott v. Balfour* downwards, has 
been to hold that if the selection of the place of load- 
ing is left to the charterer, it is the same as if it were 
named in the charter, and that the lay days cannot be 
counted till the vessel is an arrived and estimated ship. 
This rule, however, by no means relieves the charterer, 
under a contract in terms like the present, from the 
duty of doing any act that is necessary on his part, 
according to the custom of the port, to enable the 
vessel to get a berth. That was fully recognised by 
the House of Lords in the case of Little v. Stevenson^ 



* 1896, A.C toS. • Krog V. Burnt, c Sess. Gas. 5 ser. 1189. 

' S Scss. Cas. 5 scr. p. 1103. « C.F ^ 

^ 1896, A.C. 108. 
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And the only qualification of that duty which the 
House recognised was that the charterer was not 
bound to have cargo ready in anticipation of a remote 
and improbable contingency. In this case it seems to 
me that the charter-party itself provides a sufficient 
excuse for a portion of the delay which occurred, but 
not for anything like the whole of it. The day on 
which the vessel arrived (the 28th) was a 'colliery 
holiday/ and that is one of the stipulated excuses for 
delay. On the 29th a very small number of miners 
were at work, and, although this fact might hardly 
make it an ' idle day ' in the sense of the contract, the 
quantity of coal raised was so insignificant as fairly, 
in my opinion, to bring the case within the <:lause as 
to * restriction of output.* But after the 29th the 
output became reasonably normal, and if the colliery 
had sent its supply of shipping coal to Methil instead 
of Burntisland on Wednesday, Thursday, and Friday 
(in addition to the thirty-five wagons which were 
already lying on the wharf) it is plain that the loading 
might easily have been completed within the lay days, 
counting them as beginning on the 30th.'' 
Causes beyond In Carltofi S.S. Co, V. Castlc Mail Packets Co.} a 
charter-party provided that a ship should proceed to a 
named dock and " there load in the customary manner 
(Sundays and holidays excepted), always afloat as and 
where ordered by the charterers, a cargo of rails.'* 
The depth of water in the dock varied with the tides, 
and was sufficient at spring tides, but not at neap 
tides, for a ship of the size of the chartered vessel to 
load there always afloat, and this was within the know- 
ledge of the owners and of the charterers. The ship 
having arrived in the dock the charterers ordered her 
to a berth where the loading began and continued for 
several days ; then the water began to fall, and to avoid 
taking the ground the ship was compelled to leave the 
dock. After several days she returned with the spring 
tides and completed her loading. The shipowners 
having sued the charterers for demurrage or damages^ 
the House of Lords, affirming the Court of Appeal^ 
held that the charterers were not bound to do that 
which (as was known to the shipowners) might be 

*(z898), A.C. 486. 
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physically impossible, namely, order the ship when she 
arrived at a berth where she could then load con- 
tinuously always afloat, and that they were not 
responsible for delay occasioned by natural and 
physical causes beyond their control. 

Lord Trayner, in Gardiner v. MacfarlanCy^ said : — 
" The fact that the charterer could not procure the 
commodity in the market (it not being then for sale) 
which he had bound himself to put on board the 
chartered vessel, when that vessel was ready to receive 
it, is no excuse on the ground of * hindrances over 
which he had no control,* for the non-performance of 
his obligation; any more than would be the excuse 
that having become bankrupt he had no money to pur- 
chase the commodity, it being procurable in the 
market. * 

A provision of a charter-party that lay days for un- 
loading shall commence *' when steamer is ready to 
unload and written notice given, whether in berth or 
not," must be given effect; and delay in waiting for a 
"berth is chargeable against the charterer, although the 
Jay days do not commence merely by notice given of the 
steamer's arrival in port, but only when she is actually 
ready to unload, so far as she can be made so by those 
in charge. A delay in obtaining a berth at a port Dock crowded 
because of the large number of vessels unloading coal ve^is!'o4fr5 
brought from foreign countries, owing to a domestic sttikts.™ ****** 
shortage caused by a strike of miners, was not caused 
by strikes within an exception in the charter-party. 
Where a charter-party required the vessel to be dis- 
charged at a fixed rate after she was ready to unload, 
whether in berth or not, a provision that ** in case of 
strikes ... or any other causes or accidents beyond 
the control of the consignees, which prevent or delay 
the discharging, such time is not to count," does not 
•exempt the charterer for delay caused by the vessel 
waiting her turn.' 

When holidays were taken by colliers without leave "y^J^^rs*^^- 
of their employers, at the colliery from which the ship o»i^i«*^- 
was to be loaded, the consequent delay was held 

i 9o Sess. Cas. (4 ser.) p. 497. 

^ See also Richardsons v. Samutl (1898), t Q.B. s6i. 

* Nnu Rupgrra S,S. Co. v. 2,000 Ton» of Coal, 1903, 134 Fed. Rep. 937. 
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covered by an exception of " time lost through riots^ 
strikes, lock-outs, or any dispute between masters and 
men occasioning a stoppage of pitmen ... or any 
cause beyond the control of the charterers.'*" 

In Crawford v. Wilson,^ the defendants chartered 
the plaintiflEs' ship to proceed to R. with a cargo, " and 
there, in any anchorage ground as ordered by 
charterers, deliver the same . . . where she can safely 
lie afloat, as may be directed by the said charterers " ; 
" all unavoidable accidents or hindrances in procuring,, 
loading and discharging the cargo . • . excepted." 

bSriicM. When the ship arrived at R. a rebellion was in pro- 
gress, by which the defendants' arrangements for 
unloading ships were, and continued to be, seriously 
disorganised. In an action for dejnurrage, the Court 
of Appeal held that the rebellion constituted an 
" unavoidable hindrance in discharging the cargo," 
and that the defendants were not liable. Lopes L.J. 
said'* : — ** But the important word with which we have 
to deal is ' hindrances.' Now with regard to that 
word, I think that the defendants could not take 
delivery at the port of discharge in a reasonable and 
recognised way, contemplated by the parties. If they 
could only take delivery in an unreasonable way, not 
recognised or contemplated, they were hindered within 

Exemptions do the meaning of the clause." 

T\7^t^l^ When a ship is on demurrage, the time for which 

Demurrage. demurrage has to be paid generally runs on con^ 
tinuously; the exceptions to the charterer's obligation 
usually cease to apply. This may, however, depend on 
the terms of the demurrage clause." 

In Tyne Shipping Co. v. Leach y'*^ it was held that 
where demurrage commences to be payable under a 
charter-party, owing to the default of the charterers, 
in failing to provide a quay berth at the port of load- 
ing, the obligation to pay demurrage continues, in the 
absence of a default of the shipowner, until the com- 
pletion of the loading. In that case a ship was. 
chartered to go to a foreign port for a cargo, the 

^ Alliion V. Rickards, 1904, 90 T.L.R. 29, 584. 
• 1896, X Com. Cas. 154, 977. «t Com. Cas. 983. 
P See Clink v. Hickit (No. a), 4 Com. Cas. 999 ; Saxon Ship Co. v. Union 
Sttamshif Co., 4 Com. Cas. 998; 5 Com. Cas. 381. 
4(1900), 9 Q.B. 19. 
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charterers guaranteeing a cargo and quay berth ready 
at the port of shipment; owing to their inability to 
provide quay berth the ship went on demurrage, and 
while lying at anchor waiting for a quay berth, was run 
into by another vessel. The ship was properly taken by 
fier captain to another port for repair, and during her 
absence for that purpose a quay berth fell vacant, 
which would otherwise have been given to her. After 
her return to the port of loading she was kept waiting 
a further six weeks for a quay berth. The shipowners 
claimed demurrage for the six weeks, but not for the 
period during which she was absent for repairs. It 
was held that upon the return of the ship to the port 
of loading the demurrage period was resumed without 
any break in the continuity of the demurrage obliga- 
tion, and that the ^charterers were liable to pay 
demurrage from that date until the loading was 
completed ' 

See the cases of Wright v. New Zealand Shipping Must appliances 
Co.» and Postlethwaite v. Freeland, Lord Selborne, in SlLhSkS^ be 
his judgment in Postlethwaite v. Freelandy* distin- ^^^^^^ 
guished that case from Wright v. New Zealand Ship- 
ping Co. He said": — ** The distinctions between that 
case and the present (whether the doctrines laid down 
in it can be supported or not) are, that there no ex- 
press reference was made in the contract to the custom 
of the port, and that, if such a reference ought to have 
been implied, no custom or other circumstances existed, 
which would have made it impossible for the charterer, 
by the use of reasonable diligence, to provide himself 
with lighters for the discharge of the cargo earlier than 
he did. What the Lords Justices in that case held was 
that ' an obligation was imposed upon the charterer of 
providing at the port of discharge sufficient appliances 
of the kind ordinarily used at the port ' ; and it was 
expressly added that he would not have been bound 
to provide appliances which were not in use there, but 
which might be in use at other ports." ^ A charter- 

' See also Lilly v. Stevtnson, sa Sess. Cas. (4 ser.) 378. 

• 4 Ex. D. 165. * s A.C. 599. " 5 A.C. 609. 

''See also Lylt Shi-pftMg Co, v. Cardiif Corf oration (1900), a Q.B. 683 : 
Hulthtn V. Sttwart, 1903, A.C. 389- 
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party provided that a cargo of Danzig oak logs should 
be discharged at Millwall Dock " with all dispatch, as 
fast as steamer can deliver, as customary." The more 
usual method of that dock is to discharge such a cargo 
into railway trucks, but it is practicable to discharge 
into lighters. It was held that it was the duty of the 
receivers of the cargo, if railway trucks could not be 
obtained, to discharge into lighters. "* As to the lia^ 
bility of charterers when the appliances are controlled 



piiances by Port by the port authority, see Wyllie v. Harrison,^ 



Authority. 



In Kruuse v. Drynan,^ a ship with a cargo of pit 
props, at the port of delivery, was berthed at a quay 
where, by the rules of the harbour, such a cargo could 
not be deposited. Delay in taking delivery took place 
in consequence of a railway company failing to provide 
a sufficient supply of trucks. The Court of Session of 
Scotland held that it was no answer for a claim for 
demurrage that the delay was caused by the fault of 
the railway company. Lord Justice Clark said: — 
**The main cause which the defendants put forward 
was that they were prevented from taking delivery by 
the want of wagons from the railway company. This 
may have been the fact, but I take it that that was a 
matter for them to arrange, and with which the ship 
had nothing to do. I think the case of Wyllie v. 
Harrison has no application here. There is no proof 
that there is any custom of port in unloading pit props 
at Bo'ness. The harbourmaster was asked this ques- 
tion, and he could give no evidence of such a custom." 
The distinction, therefore, between the decisions in the 
two cases was that in the one case there was a parti- 
cular custom at the port of discharge as to the cargo, 
and in the other case there was not." Under a charter- 
party a ship was bound to deliver into trucks. The 
charterers were exempt from liability for detention 
caused by railways, the railway which carried from the 
pier having refused trucks because the charterers were 
already keeping more than the company's regulations 

^Rodsnachtr v. May, 1901, 6 Com. Cas. fjlFawettt v. Baird, 16 T.L.R 
198; Rgid V. Ltt, 17 T.L.R. 77. 

' 13 Sess. Cas. (4 ser.) 93. ' 1891, 18 Sess. Cas. (4 ser.) 11 10. 

> See also GraniU City S.S. Co. v. Irtlandt 19 Sess. Cas. (4 ser.) 134 

Lttrichgux ▼. Dunlop, ibid. 209; Mtin v. Ottmann, 6 Sess. Ca* 

(5) a7«. 
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allowed, the ship wa« detained. The Court of Session 
of Scotland held that the detention fell within the ex- 
ception in the charter-party.' 

By a charter-party a steamer's cargo was ** to be dis- 
charged as fast as steamer can deliver, after being 
berthed as customary." The cargo was pig-iron, and 
the custom of the port of discharge was to deliver by 
steam cranes into wagons brought alongside, working 
day and night. It was a rule of the port that no pig- 
iron should be laid down on the quay. The supply of 
trucks was restricted to those of two railway companies 
whose lines had access to the quay. On arrival of the 
vessel, due notice was given by the consignees to the 
railway company by whose line the cargo was to be 
forwarded; but delay was occasioned through failure 
of the railway company to supply sufficient trucks. The 
Court of Session of Scotland held that the consignees 
were not liable in demurrage.** 

By a charter-party the ship was bound to deliver the 
cargo, consisting of iron ore, *' as customary," at the 
port of discharge where and as directed by the con- 
signees. The charterers were exempt from liability for 
demurrage in case of delay, inter alia, through ** stop- 
page of trains or any cause beyond the personal con- 
trol " of the charterers. The time taken for loading 
and discharging having exceeded the lay days, the ship- 
owners brought an action for demurrage against the 
charterers, who pleaded the exemption clause. It was 
proved that the customary mode of discharging iron 
ore at Ardrossan, the port of discharge when the cargo 
had been sold (as the cargo in question had been) was 
direct into railway wagons, although in special cir- 
cumstances the harbour authorities might give per- 
mission for part of a cargo being discharged on the 
quay. It was also proved that delay in discharging the 
cargo had been caused by the railway company failing 
to supply a sufficient number of wagons per day. The 
charter-party took the ship bound to work at night if 
requested, but the charterers did not request the har- 
bour authorities for permission to work at night. It 

K i«^ffr'^*'"f ^- Dunlof, 1891, 19 Sess. Cas. 209. 
•» Wylltg V. Harriton (1885), i3 Sess. Cat, (4 ser.) 93. 
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•was held by the Court of Session of Scotland (i), that 

the customary mode at Ardrossan of discharging a 

cargo of iron ore which had been sold was into railway 

wagons direct; (2), that the charterers were not liable 

for demurrage in respect of ordinary working hours 

where the delay was caused by want of railway wagons ; 

but (3), that the absence of wagons during the hours of 

night did not exempt them from demurrage, as the 

railway company could not be expected to supply 

wagons at night without notice.'' 

Where, by the terms of a charter-party, a ship is to 

Notice of Mrivai procccd to a Certain port, and there to load a full cargo 

Sg?2?u2Ulb^t for the agents of the freighter, but the freighter has no 

d?4i£:gr^ °' interest in the cargo, his agents are entitled to notice 

from the captain that the vessel is ready to receive her 

homeward cargo; and if no such notice be given, the 

freighter is not liable for not providing such cargo. * 

Where notice of a specific kind is stipulated for, it is a 

condition of the charterer's obligation. * 

But at the port of discharge the master is not bound 
to notify his arrival to the consignees of goods. In 
Hartnan v. Clark y^ it was held that where a bill of 
lading of goods by a general ship deliverable to order 
contains a stipulation that the goods are to be taken 
out in a certain number of days after arrival, or to pay 
demurrage, the indorsee of the bill of lading who takes 
out the goods is liable for demurrage from the expira- 
tion of the lay days calculated from the arrival of the 
ship, without receiving notice of that event. Where 
there is such a bill of lading, if there be any inaccuracy 
in the entry of the ship's name at the custom-house,, 
whereby the owner of the goods, notwithstanding 
proper inquiries for the purpose, was deprived of the 
usual means of being informed of the ship's arrival, 
demurrage cannot be recovered. And in Hartnan v. 
Mant' it was held that, although by the bill of lading 
the goods are deliverable to merchants whose residence 
is well known, no notice to them of the ship's arrival is 
necessary to render them liable for demurrage. And 

« Turnbull, Scott 6* Co. v. Cruikshank, 1904, 7 Sess. Gas. a66. 
^Fairbridge v. Pact, 1844, i C & K. 317. See also Stanton v. Austin^ 

1872, L.R. 7 C.P. 651. 
Gordon v. Pawis, 8 T.L.R. 397. ^1815, 4 Camp. 159. ki8is, 4 Camp. 161. 
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again, in Houldery, General Steam Navigation,^ it was 
held that, apart from custom or special contract, the 
shipowner is not bound to give notice to the consignee 
of the arrival of the ship; but the consignee is bound, 
within reasonable time after the arrival, to be ready to 
remove and receive his goods, and in default of his so 
doing, the shipowner may land them, and demand 
wharfage or other proper charges for landing. And 
the same rule appears to apply in the case of chartered 
ships.* 

>• 1862. 3 F. & F. 170. 
» Per Brett, L.J., in Nelson v. Dahl, la Ch.D. p. 583. 



commence. 



CHAPTER IV. 

Lay Days. 

When Lay Days The merchant usually covenants to load and unload 
the ship within a limited number of days after she shall 
be ready to receive the cargo, and after arrival at the 
destined port, and to pay the freight in the manner 
appointed.' These are called **lay days." But diffi- 
culties frequently arise in determining at what point or 
place the ship can be considered as an ** arrived ship," 
and the determination of this question depends upon 
the nature of the place to which the ship has to go in 
order to fulfil her contract. The law on this point was 
very clearly stated by Lord Esher, in the case of Nelson 
v. Dahl,^ and this statement of the law has been recog- 
nised in later decisions. From the propositions laid 
down by Lord Esher in Nelson v. Dahl, and from sub- 
sequent decisions,, it appears that the lay days begin to 
run (i) where a port is named in the charter-party, 
when the ship is at the usual place of discharge in that 
port, or (if there is more than one usual place of dis- 
charge) at that place of discharge which the charterers 
designate;* (2) where a dock is named as soon as the 
ship is in the dock, and it is not necessary in order that 
she should be an arrived ship that she should be at any 

i Abbott on Merchant Shipping, 14th Edit., 1901, p. 39a. See Stanton v. 
Austin (1873), 7 C.P. 651; Fairbridgt v. Pacg (1844), 1 C & K. 568; 
N Olson V. Dakl (1877), '^ Ch.D. 568; M on son v. MacfarUmo (1895), 
8 Q.B. 563; Hatman v. X^larkt (1815), 4 Camp. 159; Houldor v. 
Control Stoam Navigation Co. (1863), 3 F. & F. 170. 
^ 1879, la Ch.D. 568. 

'TAt# Folix (1868), a A. & E. 373; Brortton v. Chapman (1831), 7 Bing. 
559 ; Brown v. Johnson (184s), 10 M. & W. 331 ; Roll v. Andttson 
(1843), ibid, 498; Randall v. Lynch (1810), a Camp. 35a. 
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particular place in the dock;" (3) where a berth is 
named which is either expressly designated or is to be 
named by the charterer, when the ship reaches the 
named berth;" (4) where the ship is prevented from 
reaching the agreed place of loading or discharging by 
obstacles caused by the freighter, or other engage- 
ments entered into by him, as soon as the ship is ready 
and waiting to go to the agreed place.® 

In order to determine whether the shipowner has f^^^**^ 
contracted to reach a specific place within the port or dischariing. 
simply to reach the port itself, it is difficult to lay down 
a general rule of law which is applicable to all cases, 
as, apart from the diversity of the language of diflFerent 
charter-parties and bills of lading, the question is fre- 
quently one of fact, namely : What is understood in the 
mercantile world by the place specified ?"^ In the case 
of Nelson v. Dahl,"^ Lord Esher (then Lord Justice 
Brett) expressed the following opinion : — " As to load- 
ing, the first right of the shipowner is the right of 
placing his ship at the disposition of the charterer, so 
as to initiate the liability of the latter, whatever it may 
be, to take his part as to loading. In every case it 
seems to me that it is a condition precedent to such 
right of the shipowner to place his ship at the disposi- 
tion of the charterer for such purpose that the ship 
should be at the place named in the charter-party as 
the place where the carrying voyage is to begin, and 
that the ship should be ready to load, so far as the 
ship's part of the operation of loading is concerned. 
The place so named may give a description of a larger 
space, in several parts of which a ship may load, as a 
port or dock; or it may be the description of a limited 
space in which the ship must be in order to load, as a 
particular quay, or a particular quay-berth, or a parti- 
cular part of a port or dock. If, when the charter is 
made, the ship is already in the place named, the ship- 
owner may place the ship at the disposition of the 

^Taficoii V. Balfour (187a), 8 C.P. 46; Momon v. iiacfarlano (1895), 

a Q.B. 563. 
■ Murfhy v. Coffin (1883), xa Q.B.D. 87; TkmtM Co. v. Morol (i8ox>, 

a Q.B. 647. 

• See 4*Atfr«»// v. Crown Orchard CollUry Co. (1874), L.R. 9 Q.B. 540; 

TilUtt V. Cwm Avon WorktProfHotort (1886), a T.L.R. ft^s- 

P Abbotf 8 Merchant Shippinir, p. 353- 

* (i879)» la Ch.D. 568, 581. 
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charterer as soon as the ship is ready, so far as she is 
concerned, to load, by giving notice thereof to the 
charterer. If the place named be of the larger descrip- 
tion, as a port or dock, the notice may be given, though 
the ship is not then in the particular part of the port or 
dock in which the particular cargo is to be loaded; but 
if the place named is of a more limited description, the 
notice cannot be given unti^ the ship is at the named 
place, though the ship is in the port or dock in which 
the named place is situated. If the ship is not, when 
the charter is made, at the port or place where she is 
to load, the form of the charter-party is, * That the said 
ship, being at ' (the place whef e she then is), ' shall 
proceed, etc., to ' (the place named as the beginning of 
the carrying voyage), * or as near thereunto as she can 
safely get, and shall there load, etc., and proceed 
thence, etc' In this case, also, the named place whence 
the carrying voyage is to begin, though the canying 
voyage is not the whole chartered voyage, may, as 
before, describe a larger or more limited space. If it 
describes a larger place, as a port or dock, the ship- 
owner may place his ship at the disposition of the 
charterer when the ship arrives at that named place, 
and, so far as she is concerned, is ready to load, though 
she is not then in the particular part of the port or 
dock in which the particular cargo is to be loaded; but, 
in fhe absence of his right to place his ship only as near 
to the named place as she can safely get, he cannot 
place his ship at the disposition of the charterer so as 
to initiate the liability of the latter as to the loading 
until the ship is at the named place, or the place which 
by custom is considered to be intended by name; as, if 
a larger port be named, the usual place in it at which 
loading ships lie. If it describes a more limited place, 
as a quay or quay berth, or a particular part of a port 
or dock, the shipowner may place his ship at the dis- 
position of the charterer when the ship is arrived at 
that place, ready, so far as she is concerned, to load, 
but not until the ship is at that place." Having brought 
the ship to her place of discharge, his lordship con- 
L«y i^ays-r tinned' : — ** If the named place describes, as before, a 
time begins to large spacc, in several parts of which a ship can unload, 

run. 

' la Ch.D. 583. 
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as a port or dock, the shipowner's right to have the 
charterer's liability initiate commences as soon as the 
ship is arrived at the named place, or the place which 
by custom is considered to be intended by the name, 
and is ready, so far as the ship is concerned, to dis- 
charge, though she is not in the particular part of the 
port or dock in which the particular cargo is to be 
discharged. But, in the absence of his right to place the 
ship only as near to the named place as she can safely 
get, the shipowner's right to have the charterer's 
liability to unload initiate, does not commence until the 
ship is in the named place. The liability of the ship- 
owner as to the commencement of the unloading is to 
use all reasonable dispatch to bring the ship to the 
named place where the carrying voyage is to end, 
unless prevented by excepted perils, and when the ship 
is there arrived, to have her ready with all reasonable 
dispatch to discharge in the usual or stipulated manner. 
If the named place describes a more limited space, as a 
quay, then the right of the shipowner to have the 
liability of the charterer initiate does not commence 
until the ship is at the named place, although the ship 
is in the port, or dock, or larger space in which the 
named place is situated. . . . These statements of 
the law seem to me to be also consistent with and to be 
the result of all the cases." 

Lord Esher limits his statement as to arrival at 
a place of larger description to " the place which by 
custom is considered to be intended by the name, as, 
if a larger port be named, the usual place in it at which 
loading ships lie." Examples of this may be found in 
the following cases : — In Brown v. Johnson^ a ship 
arrived at Hull, the port of her destination, on the ist 
February, and was reported. On the 2nd she entered 
the dock, and was given in charge of the dock officer, 
but did not get to the place of unloading till the 4th, 
in consequence of the full state of the docks, the officer 
refusing to take her out of her turn; and the discharge 
was not completed till the 22nd. It was held that the 
lay days were to be calculated from the period of her 
arrival in dock, and not at the place of unloading. 

• 184a, xo M. & W. 33«. 
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Lord Abinger, C.B., said: — "My opinion is that lay 
days under this charter-party commenced from the time 
of the vessel's coming into dock; it had then arrived 
at its usual place of discharge. They certainly did not 
commence at the period of its entering the port, as 
that might be very extensive; for instance, Gravesend 
is part of the Port of London." 

In Kell V. Anderson* a charter-party provided that a 
vessel was to take in a cargo of coal at Newcastle, and 
proceed therewith to London, or as near thereto as she 
could safely get, and deliver the same to the freighters, 
etc. The vessel arrived in the Port of London, off 
Gravesend, on the 9th March, and on the i8th the 
cargo was sold, and tiie vessel entered by the freighters 
for a meter. On the 20th she received an order from 
the harbour-master to proceed to the Pool. On 
Monday, the 22nd, she commenced working out her 
cargo, and was cleared on the 27th. It appeared that, 
in consequence of the factor's certificate that she was a 
metered vessel, the harbour-master had detained her at 
Gravesend till the 20th, when her turn arrived for her 
to proceed to the Pool and discharge her cargo; that, 
if she had not been on the meter's list, this regulation 
would not have applied, and she might have proceeded 
to the Pool at once. It was held that, under these cir- 
cumstances, the vessel was not to be considered as 
having arrived at her place of discharge until the 20th, 
and that therefore the lay days did not begin to count 
till then. And in Neils on v. Wait,^ Lord Esher said. 
** Her owners are bound and entitled to deliver at 
the port only in one part of the port, namely, at the 
usual place of delivery at that port of a cargo such as 
that which she carries." 
Arrivii at the ^^ cxamplc of arrival at a port, as distinguished 
Port sufficient. fj-Qm arrival at a particular loading or discharging 
place in that port being sufficient, is to be found in 
Pyman v. Dreyfus.'' In that case a charter-party pro- 
vided that the ship should proceed to Odessa, or as 
near thereto as she could safely get, and there load. 
Twelve running days (Sundays excepted) were allowed 
for loading and unloading, and ten days on demurrage. 

* 1843, 10 M. & W. 498- • «88S, 16 Q.B.D. 67. 69. 

' (1889), 84 Q.B.D. 153. 
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The ship arrived in Odessa outer harbour on the 
22nd December, but was not allowed to go alongside 
a loading quay berth, as the docks were crowded. It 
was possible to load vessels at Odessa at a loading 
quay berth either in the inner or outer harbour. There 
was not at that time a custom at the port of Odessa 
that steamships under charter were only considered 
ready to receive cargoes when moored alongside the 
quays. On the 8th January she was ordered to a berth 
in the inner harbour, and proceeded to take in cargo. 
It was held that the lay days began to run on December 
22nd and expired on January 5th, as the voyage was 
completed as soon as the ship had arrived in the outer 
harbour at Odessa, and as near as she could get to 
a loading quay berth. Mr. Justice Mathew said: — ** I 
think that in the particular class of cases of which the 
present is an example, it may be stated to be the rule 
tfiat where the port of loading or discharge named in 
the contract contains several places of loading or dis- 
charge, "* and the contract also names a time in which 
the vessel is to be loaded or discharged, the option of 
the merchant in the selection of the place of loading 
or discharge is to be exercised subject to the obliga- 
tion into which he has entered that the cargo shall 
be loaded or discharged within the time named.'' 
Then the vessel arrived on December 22nd at 
a point where she was at the disposition of 
the charterers. They had only to indicate the 
place to which she was to go for her cargo, and 
she would have been there immediately. The place of 
loading chosen by the charterers was a place where 
she could not load, as it was a part of the port then 
crowded by other ships, and she had to wait a con- 
siderable time. It appears to me that during all this 
time the charterers were contracting a liability under 
their contract that the ship should be loaded during 
the time specified in the charter-party." 

"^ That is, where such places are not specified. If they are, the ship 

fVh'^^ ^^^f/' ^^*^K "' i^?^** <'^3). la Q.B.D. 87; TkaniM 
SuUkur Co, y-Mortl (1891), 2 Q.B. 47, over-niling Tht Carisbrook, 

, e '*, ^'^- ^* '^^P^} ^^'^ ^- Mason (1876), 8 Sess. Gas. (4) 419. 

* See also per Lord Blackburn in Dahl v Ntlson, 6 A.C. 38, who said; at 
p. 44: If the charter*party had left it free to the merchant to 
select a dock, it may be well that he was bound to select one into 
whkh adoutteace could be piocnredL Oidsn v. Grmkam is aa 
authority ia favour of that position." 
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The distinction between Pyman v. Dreyfus and 
Brown v. Johnson is that in the former the outer har- 
bour at Odessa was a place where loading was 
practicable, while in the latter there was no evidence 
of the ship reaching a usual discharging place till she 
got into dock. Both cases agree in charging the mer- 
chant from the time the vessel reached these places, 
although in each of them it took her some days to 
reach her loading or discharging berth. Kell v. 
Anderson is also distinguishable from Pyman v. 
DreyfuSy as in the former the ship had not reached the 
place which by custom was considered to be intended 
by ** London," while in the latter case it was found 
that there was no custom.^ 

By a charter-party a ship was to proceed ** to Ply- 
mouth, not higher than S. or N., or as near thereunto 
as she can safely get and deliver" her cargo, with 
certain lay days and deihurrage days. The port of 
Plymouth is a tidal estuary. On the ship's arrival in 
Plymouth, the consignee ordered her to discharge at 
B., an ordinary landing place in the port of Plymouth, 
lower down than S. or N. At this time the tides were 
neap; the vessel went as near B. as she could in that 
state of the tide, and lay on the sand for some days, 
till the tides being higher she got to B. It was held 
that the consignee had the option of naming any 
ordinary loading place in the port of Plymouth, within 
the limits assigned, and that the lay days did not com- 
mence till the vessel reached the place so named, the 
delay in getting to it being occasioned only in the 
ordinary course of navigation in a tidal river." 

In Tharsis Co. v. Morel" a vessel was to proceed to 
the Mersey and deliver her cargo at any safe berth as 
ordered on arrival at Garston. On arrival a berth was 
ordered, but owing to the crowded state of the dock 
delay occurred, which prevented the vessel being 
berthed for some time after arrival. On a claim by the 
shipowners for demurrage arising from the delay, the 
Court of Appeal held that the obligation of the char- 
terers to unload did not commence till the vessel was 
berthed. Lord Esher said**i:. — ** But Tapscott v. 

y Abbott's Merchant Shipping, p. 396. 
* Parker v. Winlo, 7 El. & Bl. 942. » 1891, a Q.B. 647. 

*>i89i, a Q.B. p. 650. 
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Balfour'' has dealt with the charter-party in a similar 
form, where a particular dock has to be named, the 
necessary result of the agreement being that when the 
charterer exercises that power the result is the same 
as if the dock had been named in the charter-party. 
... I think the decision was quite right, and that 
when the charterer has to name a dock or a place in 
a dock, when he does so, it is as though it had been 
named in the charter-party and indicates the termina- 
tion of the voyage. To hold otherwise would be to 
give no effect to the words * as ordered.' It seems to 
me that Murphy v. Coffin^ follows and adopts the 
ruling in the previous case. I do not desire in this 
case to decide whether Davies v. McVeagh^ was 
rightly or wrongly decided. It is open to an interpre- 
tation which would make the decision wrong, and 
opposed to Nelson v. Dahl,^ but if that is the correct 
interpretation it would follow that I must have decided 
the point of law in a different way in two cases that 
were decided about the same time.* I cannot help 
thinking that the explanation of that decision is that 
which I pointed out in Nelson v. DahV In Nelson 
V. Dahl ^ Lord Esher said: — ** In Strahan v. Gabriel,^ 
tried at Newcastle, the named place was a quay. The 
ship arrived and found the only quay berth occupied by 
another ship. The shipowner offered to discharge 
across the ship which occupied the quay berth, if the 
charterer would pay for the stage and labour. The 
charterer refused. The shipowner claimed demurrage. 
I held that lay days did not commence to run until the 
plaintiff's ship was alongside the quay, the quay being 
the place named whereat the voyage was to end. In 
Davies v. McVeagh, tried at Liverpool, the place 
named was the Wellington Dock. The ship was on a 
certain day admitted into the Wellington half-tide 
basin, but was refused admission for a considerable 
time into the Wellington Dock because the loading 
berths therein were full. The evidence given, and I 
have referred to my notes for the purpose, was in 

• 8 C.P. 46. *ia Q.B.D. 87. ^4 Ex.D. 265. 

f 12 Ch.D. 568. 
« See Strahan v. Gabriel, referred to in Ntlson v. Dahl, 12 Ch.D. 589. 
*» 12 Ch.D. p. 590. 
* 26th June, 1879; not reported. J 4 Ex.D. 265. 
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terms that there were gates to the half-tide basin from 
the river and that at Liverpool the half-tide basin was 
always treated as part of the Wellington and Bramley 
Moore Docks. It was not argued that it was not, but 
only that the liability of the charterer did not initiate 
until the ship was at the high level in Wellington Dock, 
which was the place of loading. I held that the lay 
days began to run when the ship was admitted into 
the dock — i.e., the half-tide basin. I held that it was 
the dock in consequence of the evidence. The dispute 
was only whether the liability commenced when the 
ship was in the dock, or when she was at a loading 
berth. . . . Upon this review, then, of cases it seems 
to me that since Randall v. Lynch^ all the cases recog- 
nise the doctrine that where lay days are allowed they 
begin to run when the ship is in the places named in 
the charter-party as that where the carrying voyage 
is to begin, or where that voyage is to end, and that 
they do not begin until then"; and that if the place 
named for the carrying voyage to begin is a wide 
space, " as a port or dock, the shipowner may place 
his ship at the disposition of the charterer, when the 
ship arrives at that named place, and so far as she is 
concerned is ready to load, though she is not then in 
the particular part of the port or dock in which the 
particular cargo is to be loaded."' 
Time to count By a chartcr-party a steamer when loaded with coal 

when ship "^ -'^ "^ . n * « « 

•^^^y to di^ was to proceed to a certam port, and as usual and 
^*' customary deliver the same, always afloat, to the 

order " of the charterers " alongside any store, craft, 
steamer, depot, ship, wharf, or arsenal. . . . Time for 
delivery to count when steamer is ready to discharge." 
There was only one customary place of discharge at 
the port in question, and when the steamer arrived 
at the port that place was occupied. In an action for 
demurrage it was held that the steamer was not ** ready 
to discharge," and that the time for delivery did not, 
therefore, commence until she was at the customary 
place of discharge in the port." 

k g Camp. 35a. * 13 Ch.D. p. s^»' 

> Sandart ▼. JiitkiMt {iBgj), t Q.B. 93- 
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A charter-party provided that the vessed should pro- 
ceed to Malta for orders; which were to be given from 
London within twenty-four hours after receipt of 
notice, or lay days to count. It was held that orders 
not having been given within the prescribed time the 
lay days did not begin to count till the expiration of 
the twenty-four hours.** 

By a charter-party a ship was to proceed to B., or 
so near thereto as she could safely get, and there load 
as customary, always afloat, at such wharf, jetty, or 
anchorage as the charterer's agent might direct, a cer- 
tain cargo. Owing to her draught the ship could not 
have loaded fully at the berth at the jetty, but, accord- 
ing to the custom of the port, she would be moved 
when partly loaded from the jetty to an anchorage to 
complete loading. It was held by Kennedy J. that 
the lay days did not begin to run until the ship was at 
the jetty or anchorage the charterer's agent directed, obstacles 
and that the fact that she could not fully load there cau^byChar 
made no difference and did not prevent the charterers 
requiring her to come to the jetty and claiming that 
the lay days did not commence until she was at tne 
jetty. *' If a ship is prevented from going to the load- 
ing place, which the charterer has a right to name, 
by obstacles caused by the charterer or in consequence 
of the engagements of the charterer, the lay days com- 
mence to count as soon as the ship is ready to load and 
would, but for such obstacles or engagements, begin 
to load at such place." ^ 

In Ogmore S,S, Co. v. Borner and Co.^a, charter- 
party provided that the plaintiflFs' ship should proceed 
to Maryport (Senhouse Dock) and there deliver her 
cargo, as customary, where and as directed by con- 
signees. At the date of the vessel's arrival at Mary- 
port the purchasers of her cargo had already several 
vessels discharging in the dock, and, by reason thereof, 
under the dock regulations, the plaintiflfs' vessel was 

^Btydtn V. Nitbluhf (1884). 1 Cab. & E. 941. See Gulluchtn v. Stnoatt 
(1884), 13 Q.B.D. 36^. 

• Aktititlkabtt Inglewood v. MilUr's, ^c, Portsts, 1003, 88 L.T. 559, 
560. See also Watson v. Borner d* C0., 5 Com. C»s. 377; Harrow- 
ing V. Dupri, 7 Com. Cas. 157. 

» 6 Com. Cat. tx« 
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not permitted to enter the dock for some time. It was 
held that the charterers were not responsible for the 
delay so caused. 

In Harrowing v. Dupri « the defendants, tmder a 
charter-party, in fulfilment of a contract for the sale of 
Spanish ore, shipped a cargo of ore on board a steam- 
ship, to be delivered at Maryport, as customary, where 
and as directed by consignee. At Marjrport, by the 
harbour regulations, consignees having one vessel 
already discharging for them cannot have another 
vessel berthed to discharge for them if a vessel of any 
omer consignee is awaiting a berth. The defendants, 
on the arrival of the ship, had four other vessels char- 
tered by them, with cargoes of ore for the same pur- 
chasers, who were treated by the harbour authorities 
as the consignees awaiting a berth, and many vessels 
for other consignees were also waiting. The ship was 
consequently unable to get a berth for twenty days 
after arrival. It was held that the delay was not the 
fault of the charterers, and that where, under such a 
charter-party, the delay complained of is such as ought 
to have been in the contemplation of both parties at 
the time of the contract, the shipowner has no cause 
of action against the charterer.' 

By a charter-party it was provided that a ship should 
proceed to Santander, excluding San Salvador old tip, 
" to a loading place as ordered," and there take on 
board a cargo. It was held by Kennedy J. that the 
ship could not be taken as an arrived ship for the pur- 
pose of the commencement of the lay days until she 
had arrived at the loading place as ordered, and that 
arrival at Santander was not sufficient. A shipowner 
who has a lien on the cargo for freight or demurrage, 
when he has the opportunity of unloading the cargo, 
cannot keep the cargo on the ship and then claim for 
the detention of the ship.* 

But in Monson v. Macfarlane^ tht Court of Appeal 
decided against the charterer." The Circuit Court of 

« 190a, 7 Com. Cas. 157. 

' Sec also Aihcroft v. Crown Orchard Collitry Co,. 43 L.J. Q.B. 104 ; 

Tharsit Co. v. Morel (1891), a Q.B. 647. 

■ Modesto Peneiro &* Co. v. Dufri, 1902, 86 L.T. 560. 

* 1895, a Q.B. 56a. 

» See also Macbeth v. Wild, 1900, 16 T.L.R. 497 



DEMURRAGE. 121 

Appeal of the United States also decided against the 

charterer in Carbon Slate Co. v. Ennis'^ Readytowoeive 

In an action for damages for loss of freight and for cargo, 
demurrage, it was proved that the defendants, who 
carried on business at O., made a contract with the 
agent of the plaintiff in L., in the form of a letter 
signed by the defendants, and containing these 
clauses: — "Steamer to load end of November or 
early Decmber. Charterers having the option of can- 
celling if she is not ready to receive cargo by the 
I2th December next. Steamer to be loaded on usual 
berth terms, 2 per cent, commission to us." The 
defendants had made contracts with merchants at O. 
for loading the vessel, the merchants having the power 
of cancelling if the vessel was not ready to load on 
the I2th December, and the vessel was not to be con- 
sidered ready to load until moored alongside the quay. 
The plaintiff had no notice of these contracts. The 
vessel arrived at O. on the loth December, and her 
stem having been fastened to the breakwater, the 
captain gave the defendants notice that he was ready 
to receive cargo, but the merchants refused to take 
the notice that the vessel was *' ready to receive 
cargo " until she was moored alongside the quay, 
which could not be done before December i8th. Mean- 
time the merchants cancelled their contracts with the 
defendants, and the vessel was loaded at a lower rate 
of freight than that specified in the contract. It was 
held (i) that the defendants were liable as principals, 
as they Had contracted in their own names without any 
qualification, and (2) that the plaintiff was entitled 
to recover damages for the loss of freight, as the 
vessel was *' ready to receive cargo " within the mean- 
ing of the contract, although not moored alongside 
the quay, and that the matter was not affected by an 
alleged custom at the port of O. that a vessel was not 
to be considered '* ready to receive cargo " until 
moored alongside the quay; but (3) that the plaintiff 
was not entitled to damages for demurrage or deten- 
tion of the vessel after the 12th December, as the 
contract came to an end on that date.^ 

^114 Fed. Rep. ate. 
^ Hiek V. Twttdy, 6 Asp. M.C. 599. 
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In Watson v. Bomer,* the plaintiflfs' steamship was 
chartered to the defendants, who sold a cargo *' ex- 
Purchasets of ship R. Dock." The purchasers of the cargo were 
§Sitroiofw^ lessees of a wharf in the R. Dock, and had sole con- 
trol over the wharf and the berthing of vessels there. 
The charter-party provided that the vessel should 
proceed to the purchasers' wharf, and there deliver her 
cargo. '*Time for discharge to count from 6 a.m. 
after ship is in every respect ready in berth." The 
vessel arrived in the R. Dock on February 8th, and 
was then ready to discharge. Other vessels, which 
arrived at the dock after the plaintiffs' vessel, were 
given preference to suit the business arrangements of 
the purchasers, who did not give the plaintiffs' vessel a 
berth until February 14th. By a contract between the 
charterers and the purchasers the cargo was to be 
discharged at the rate of 300 tons per working day 
from the time when the ship was ready to discharge, 
otherwise the purchasers were to pay demurrage as 
per charter-party. The Court of Appeal held that the 
lay days did not begin to run until 6 a.m. on February 
15th, and that the charterers were not responsible for 
the delay in getting into berth, though they did not 
insist on their rights under their contract with the 
purchasers. 

By the terms of a charter-party the ship was to load 
from the charterers' agents at Cardiff a cargo of coals, 
"and therewith proceed to Dieppe and deliver the 
same alongside consignee's or railway wharf, or into 
lighters, or any vessel or wharf where she may safely 
deliver, as ordered, cargo to be loaded and discharged 
in forty-eight running hours, etc. Demurrage over 
and above the said lying time at los. per hour." The 
ship arrived in the dock at Dieppe, and was ordered 
to discharge at the railway wharf, but in consequence 
Aiithedischarg- of all the discharging berths being occupied, she was 
Sfc^.^^^ not berthed at the railway wharf until twenty-four 
hours after her arrival in the dock. In an action by ship- 
owner against charterers for demurrage, it was held 
that the voyage was not completed, and the lying time 
did not commence under the charter-party until the 

«S Com. Cat. 377. 
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ship was berthed at the railway wharf, and therefore 
that the defendants were not Kablc to pay demurrage 
for delay in respect of the period which elapsed 
between the ship's arrival in the dock at Dieppe and 
her being berthed at the railway wharf.' 

A ship is to be taken to have arrived at the place 
named in the charter-party when she has arrived at the 
place where, according to the custom of that port, she 
is considered and treated as an arrived ship; and from 
the date of her so arriving the days for unloading and 
demurrage commence, whatever may be the condition 
of the dock or the regulations imposed by the dock 
authorities. Hence evidence is admissible to show 
that the custom of the port is as to when a vessel is 
considered to be arrived. In an action for demurrage, 
the question was sought to be asked: ** Is there any 
custom here (i.e., at Liverpool) as to vessels arriving 
with timber as to when they arrive at their usual place 
of discharge?" The judge refused to allow the 
question to be asked. But it was held that the question 
ought to have been allowed." 

In La Cour v. Donaldson,^ it was agreed by a 
charter-party that a steam vessel, after being laden 
with railway sleepers, should proceed to a certain port, 
"or so near thereunto as she may safely get, cargo 
to be brought to and taken from alongside at mer- 
chant's risk and expense." The port specified con- 
sisted merely of a roadstead in a tidal river, and of a 
quay along the river side. The vessel on arrival at 
the port could not get a berth at the quay as they were 
all occupied, and could not have been brought along- 
side the quay for want of water. She was, accordingly, 
moored to the quay at a distance of about sixty yards, 
another vessel lying between her and the quay. A 
cargo of sleepers, so far as the custom of the port 
went, was generally discharged at the quay side, but 
when necessary upon rafts. The charterers refused 
to take delivery on rafts except of the deck cargo, with 
a view merely of lightening the vessel, and insisted on 
the vessel being brought to the quay side. The Court 

y Murfhv V. Coffin, la Q.B.D. 87. 

■ S.S. ** Nordim ^' vv Dtmfsey, 1876, 24 W.R. 984. 

* 1874, I Sess. Cat. (4 ser.) 913. 
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of Session held (i) that the vessel, being moored as 
near the quay as was possible under the circumstances, 
had reached her place of discharge; and (2) that as 
the charter-party contained a stipulation that the 
steamer should be discharged as fast as possible, the 
merchant, on being called on to take deUvery of the 
sleepers on rafts, a recognised mode of delivery, was 
liable in demurrage for the delay caused by his refusal. 
Per Lord President: — ** If the merchant had not been 
expressly called on to take delivery on rafts he would 
not have been bound to offer to do so." 

In Bremner v. Burrell, •» the schooner St. F. was 
chartered at S. to load a cargo of scrap 'iron, and 
"therewith proceed to Grangemouth, or so near 
thereunto as she may safely get." The cargo was to 
be brought to and taken from alongside the ship at 
the merchant's risk and expense. The vessel arrived 
in the roads at the mouth of the River Carron, on 
which the port of Grangemouth was situated, on the 
loth September, but the docks were full, and she could 
not get a berth. On the 12th, being unable to get into 
dock, the master brought the vessel into the river, 
off*^trS^o and moored her oflf the entrance to one of the docks. 
On the 13th the master intimated to the charterers 
that he was ready to discharge. It was proved that 
vessels frequently discharged cargoes of a similar 
character to that of the St. F. by means of lighters, 
while lying in the river in the same position, but there 
was no practice as to cargoes of scrap iron, the trade 
in which was of very recent introduction at Grange- 
mouth. The Court of Session held that on the 13th 
September the St. F. had reached her destination, and 
that the charterers were bound to commence the dis- 
charge on the following day. 

It seems impossible to reconcile all the numerous 
decisions on the question when lay days begin to run, 
but Mr. Carver, in his work on Carriage by Sea, p. 760, 
sec. 627, thus summarises the cases: — 

(i) When a particular wharf fs named as the place 
of loading or discharging the lay days will not begin 
to run until the ship is ready alongside that wharf. 

^ 1877, 4 Scss. Gas. (4 scr.) 934. 
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(2) When a particular dock is named the lay days 
will begin as soon as the ship is ready, and at the 
freighter's disposal, inside the dock, though not along- 
side the quay; even though the work can only take 
place at the quay. 

(3) When the place named is a port, or other wide 
district, the lay days begin when the ship is ready and 
at the freighter's disposal, within the named place; 
though she may not be in a position to take in or dis- 
charge cargo, and though she may not be at the wharf, 
dock, or other part of the place to which the charterer 
may have properly required her to go. 

(4) If, however, in case (3) the contract expressly 
entitles the charterer to order the ship to a particular 
wharf or dock, the wharf or dock so ordered becomes 
the place of loading or discharge, as though it had 
been originally named in the contract. 

(5) If in any case the ship is prevented from going 
to the wharf, dock, or other agreed place for loading 
or discharging, by obstacles caused by the freighter, 
or in consequence of other engagements which he may 
have entered into, then the lay days will begin as soon 
as the ship is ready and could, but for such obstacles, 
go to that place to load or discharge. 

(6) But in each case, so far as relates to loading, the 
lay days do not begin until the charterer has had notice 
of the ship's readiness to load. 

At certain ports vessels are obliged to lighten before where ship has 
they can reach the usual place of discharge, owing to J2acwig*^S5 
the shallowness of the water, having regard to the d{ig|.°^ '**^" 
draught of ships commonly employed in the trades with 
which such ports are connected, for if a ship has con- 
tracted to proceed with her cargo to a " safe port, or 
so near thereunto as she can safely get, and always 
lie and discharge afloat," and she is ordered to go to 
a port to which it is unusual and unreasonable that so 
large a ship should be sent, she may refuse on the 
ground that it is not a safe port. 

A vessel was chartered to proceed with a cargo of 
grain from Baltimore to Falmouth for orders " thereon 
to a safe port in the United Kingdom as ordered.*' 
The vessel was ordered to Lowestoft. Her draught 
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of water when loaded was such that she could not be 
afloat in Lowestoft Harbour without discharging a 
portion of her cargo, but the discharge of cargo might 
have been carried on with reasonable safety in Lowes- 
toft Roads. The consignee offered at his own expense 
to lighten the vessel in the roads, but the master 
refused to proceed to Lowestoft to discharge, and went 
to Harwich as the nearest safe port, and there dis- 
charged the cargo. The Court of Appeal held that the 
consignee could not recover damages against the ship- 
owner for the refusal of the master to discharge at 
Lowestoft. It was held also that evidence that it was 
the custom of the port of Lowestoft for vessels to be 
lightened in the roads before proceeding into the har- 
bour was not admissible.® In Shield v. Wilkins^ it was 
held that a stipulation that a ship shall proceed to a 
certain place, or as near thereto as she can safely get, 
and there load a full cargo, means such a place to which 
she can safely get, and from which, when loaded, she 
can safely get away. 

If the port is one at which it is usual for such ships 

to discharge, and if it be customary for them to unload 

a portion of the cargo, at the consignee's risk and 

expense, when they are as near the usual discharging 

place in the port as they can safely get, the ship, if by 

so discharging a reasonable portion of the cargo, can 

Vessel must S^^ ^^ ^^^ usual place of discharge, must lighten in 

^r**^ce^ Jith accordance with the custom of the port, and then pro- 

customofport. cecd with the remainder of her cargo to her final place 

of unloading within the port. 

In Hillstrom v. Gibson^ a vessel was chartered 
abroad to take cargo to " a safe port " in the United 
Kingdom, "or so near thereto as she can safely get, 
and lay afloat at all times of the tide, and deliver the 
same, and so end the voyage." After the words 
''deliver the same," the words "according to the 
custom of the port," standing in the printed form of 
the charter-party, were deleted before signature. The 
master was directed to take the vessel to Glasgow, but 
on her arrival at the Tail of the Bank, an open road- 
stead near Greenock, twenty-two miles from Glasgow 

• Tht Alkambra, i8Si, 6 P.P. 68. ^ 5 Ex. 304. 

* (870, 8 Sess. Gas. (3 ser.) 463. 
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harbotir, it was found that unless she was lightened 
she could not lie afloat in Glasgow harbour at low 
tide. In these circumstances the shippers, according 
to custom, lightened the vessel by taking delivery of 
a part of the cargo, and then required the master to 
deliver the remainder at Glasgow, which he did under 
protest, and then raised an action for demurrage. The 
Court of Session of Scotland held that demurrage was 
not due, Glasgow being the port of discharge, and the 
ship having been lightened merely to enable her to 
complete her contract by delivery of the cargo there. 
It was observed that although the master was not 
bound under the charter-party by the custom of the 
port in discharging the cargo, it was nevertheless a 
material circumstance as demonstrating the reasonable- 
ness of lightening the ship at the Tail of the Bank.' 

The computation of the time during which lay days 
are to run begins, in the absence of anything to the 
contrary in the contract, with the arrival of the ship 
at the usual or designated place of discharge in the 
port of destination. Where the place of the removal 
of the cargo is ** within the ambit of the port," and 
that removal is so common as to be the foundation of 
a binding usage to put out at that place, and there 
deliver into the custody of the merchant so consider- 
able a quantity of the cargo of a particular ship as 
upwards of two-thirds of the whole, a jury may, not- 
withstanding an attempt by merchants to establish an 
inconsistent usage as to lay days, hold that the opera- 
tion is in substance a part discharge, and that the place 
where that operation is usual is a usual place for the 
commencement of the discharge. Whether a partial 
putting out of the cargo is a part discharge or a mere out of cai^go. 
lightening, is to be determined in each case by the 
jury, having regard to the terms of the contract and 
the usage of the port. As soon as the period arrives 
at which the owner of the cargo is bound to accept 
part delivery, the voyage is at an end, and so, where, 
by the usage of a port, a cargo is to be discharged 
within the port in two separate parcels at two diflfercnt 

* See Capper v. Wallace, 1880, 5 Q.B.D. 163; Hay ton v. Irwin, 1879, 
5 C.F.D. 130; Reynolds v. TonUinson (1896), 1 Q.B. 586; Herring v. 
Ward, 8 L.J. Q.B. 318. 
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places, both places taken together constitute the usual 
place of discharge, and the lay days commence to run 
from arrival at the first. « And if the discharge is to 
take place in a fixed period, the time, having begun 
to run at that point, runs on continuously, without 
excluding the time occupied in moving from one part 
of the port to another.** 

A charter-party provided for payment of demurrage 
by the charterer for every day's detention of the vessel 
by his default, and that she should be ordered to where 
she could discharge "always afloat"; by the bill of 
lading she was ordered to the ** Port of Newry," but 
from the weight of the cargo, the depth of water, and 
the draught of the vessel, it was necessary to discharge 
part of her cargo at "The Pool," in Carlingford 
Roads, about ten miles from Newry. The Irish 
Exchequer Chamber held that "The Pool" being 
within the " Port of Newry " for Custom-house pur- 
poses, and taking the " Port of Newry " in its legal 
sense and not as a geographical expression, the lay 
days began to run from the date of the commencement 
of the discharge at " The Pool." * 

If there is an established custom at the port not to 
count the time so occupied, that may alter the matter. 
In Nielsen v. Waity^ it was agreed by charter-party 
that the plaintiffs* steamship should proceed to Cron- 
stadt and load a cargo of wheat, and therewith proceed 
to a port in the English or Bristol Channel as ordered, 
^*nStoco^t " or so near thereto as she may safely get at all times 
dShigef*^*^ of tide and always afloat, and deliver the same. Eight 
running days (Sundays excepted) to be allowed the 
merchants, if the ship be not sooner dispatched for 
loading and discharging the steamer, and ten days on 
demurrage, if required over and above the laying days, 
at £25 per day." The steamer arrived at Cronstadt, 
occupied six running days in loading a cargo of 4,325 
quarters of wheat, and was ordered to Gloucester, 
Bristol Channel, for discharge. She arrived at Sharp- 
ness Dock in the Bristol Channel on the 13th 



^Ibid., and 



« M*lntosh V. Sinclair, 1877, Ir.R. ix C.L. 456. 

per Lord Esher Nielsen v. Wait,i6 Q.B.D. p. 75, and 



per Pollock, B., idid., 14 Q.B.D. 03 
^Caffarini v. Walker, 1876, Ir.R. xo C.L. 
i 1885, x6 Q.B.D. 67. 
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November. SKarpness Dock is within the port of 
Gloucester, and about seventeen miles from the basin 
within the city of Gloucester, where grain cargoes are 
usually discharged if the burden of the ship will admit. 
The steamer was ready to commence the discharge of 
her cargo on the 13th, but could not get nearer to 
Gloucester than Sharpness until part of her cargo was 
first discharged at Sharpness. On the 14th and 15th of 
November the consignees discharged into lighters 
i>585 quarters of the cargo, and then required the 
master to take the steamer through the canal to a 
place of discharge within the basin at Gloucester. The 
master proceeded, and arrived in the basin on the 17th. 
On the i8th the residue of the cargo was discharged, 
and the vessel returned to Sharpness, where she 
arrived on the 19th. In an action for demurrage, 
evidence was given of a custom of the port of 
Gloucester, according to which the usual place of dis- 
charging grain cargoes was at the basin within the 
city, and when vessels with grain cargoes destined for 
Gloucester were of too heavy a burden to come up the 
canal, they were lightened at Sharpness of so much of 
the cargo as it was necessary to discharge in order to 
enable the vessel to proceed by the canal to Gloucester 
basin, the lay days counted, but the time occupied by 
coming up the canal to discharge at Gloucester basin 
and by returning to Sharpness was not counted. The 
Court of Appeal held (i) that the custom was reason- 
able; (2) that it was not inconsistent with the express 
provision in the charter-party as to " running days,*' 
and that the time occupied by the vessel in going from 
Sharpness to the basin, and in returning to Sharpness 
ought to be excluded from the lay days, and the 
plaintiffs were entitled to one day's demurrage only. 
In Dickinson v. Martini,^ a ship was chartered to 
*' proceed to a safe port in the United Kingdom, or 
so near thereunto as she may safely get always afloat 
at any time of the tide.'* She was ordered to Glasgow, 
but owing to her draught of water, had to discharge 
part of the cargo off Greenock before proceeding to 
Glasgow. In an action for demurrage, the Court of 

k 1874, I Sest. Cas. (4 ler.) 1185. 
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Session held that the voyage was completed at 
Greenock, so far as regarded the cargo discharged 
there, and that the time spent in lightening at Greenock 
was to be included in the lay days, 
conttroetioa of Under a charter-party to load coals and iron at 
ciiii^"*** Cardiff, and proceed with them to Alexandria, the run- 
ning days to commence on the i6th December, 1834, 
plaintiff having, with defendant's consent, laden the 
coals at Pembroke in ten days ensuing the i6th 
December, and not having sailed for Cardiff till the 
27th, it was held that the running days were still to be 
reckoned from the i6th December, wherever the ship 
might be stationed.* 

An agreement for the carriage of certain engines, 
provided that the ship should not be required to lie in 
her berth more than ten days, and that such of the 
engines as weighed above 20 cwt. should be put in 
the steamer, stowed, taken out, and landed at the 
shipper's risk and expense. At the time of the agree- 
ment it was expected that alterations in the hatchways 
would be necessary in order that the engines might 
be stowed. Owing to such alterations, which were 
needful in shipping some of the engines which weighed 
over 20 cwt., the ship was delayed beyond the ten days. 
The shipper was held liable for the delay." 

By a charter-party it was agreed that a ship should 
proceed to Pernambuco and there load from the 
factors of the freighter, having first discharged her 
cargo, if any, a full cargo, and proceed therewith to 
Valparaiso (a legal port between Valparaiso and 
Guayaquil) and Guayaquil, all or any, and there dis- 
charge the cargo and goods taken on board at Val- 
paraiso, and at any and all the aforesaid ports should 
take on board a full cargo, and therewith proceed to 
England for orders to discharge. Seventy running 
days were to be allowed the merchant, if the ship was 
not sooner dispatched, for loading, discharging, and 
reloading the ship at the several ports, to be computed 
from the several periods of the vessel being clear and 
ready. She took in a cargo at Pernambuco, and dis- 

I Jackson V. Galloway, 1838, 5 Bing . N.C 71. 
"Black V. Ballcra$t 39 L.J. Q.B. a6x. 
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charged at Valparaiso. At Valparaiso she took in 
goods belonging to the freighter, and also to other 
merchants for Paita (a port between Valparaiso and 
Guayaquil) and Guayaquil, part of which was to be 
discharged there, and the rest to be carried to England. 
The seventy running days were all consumed at Per- 
nambuco, Valparaiso, Paita and Guayaquil, plus three 
days for which demurrage was paid to the master. It 
was held that the seventy running days ** for loading, 
discharging, and reloading," only applied to the ports 
of loading, intermediate discharge, and reloading, such 
lay days not applying to the ultimate discharge at the 
end of the voyage, and, consequently, that the 
charterers were entitled to a reasonable time for un- 
loading the homeward cargo in London, without 
paying demurrage." 

» Sw44ting V. Darth4z, a C.L.R. 1375. 
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Cesser Clauses. 



Cesser Clauses. 



Lien and Ex- 
emption Clanse. 



Charters, especially those made by English agents 
for foreign principals, frequently contain a clause to the 
effect that the charterer's liability shall cease on ship- 
ment of the cargo. This clause, known as the *' lien 
and exemption clause," or ** cesser clause," is usually 
inserted in consideration of the granting to the ship- 
owner of a lien, which he would not otherwise possess, 
on the cargo for demurrage and dead freight. The 
tendency of the Courts is to hold that the exemption 
granted to the charterer is co-extensive with the lien 
conferred on the shipowner. 

In Clink V. Radford,'' an action was brought by 
shipowners against charterers for damages for deten- 
tion at the port of loading. The defendants relied on 
the cesser and lien clauses as freeing them from 
responsibility. It was held that the word "demiu-- 
rage " in the lien clause did not cover undue detention 
at the port of loading, and therefore that the charterers 
were not exempted from liability. Where it is possible 
tfie cesser and lien clauses should be construed as co- 
extensive.* 

Where therefore no lien at all has been granted to 
the shipowner, the Courts have been slow to relieve 

• 09 W.R. 355. 
» See also Hansgn v. HarraU (1894), 1 Q.B. 6ia ; DunUf v. Bmlfour 
(189a), I Q.B. 507, and especially judirmeat of Wrisht» J.; Gf4y v. 
Cmrr (i87i)» LR.C Q.B. p. 544; Fr«mck v. Gtrbtr (1877), e CP.D. 
p. 850. 
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the charterer from liabilities arising either before or 
after the shipment of the cargo ; but, where the words 
make it clear that such was the intention of the parties, 
they have held the charterer relieved, even though the 
effect of such a decision was to leave the shipowner 
without remedy. Similarly, where a lien has been 
granted to the shipowner, the Courts have held the 
charterer excused from claims for which the shipowner 
has a lien, or some other security on the cargo, but 
have treated him as liable for claims for which the 
shipowner has no such lien, or which the express 
words of the clause show that he was intended to be 
liable for. The fact that the charterer is also the 
consignee of the cargo will not destroy his exemption 
under such a clause, unless he is consignee under a 
bill of lading incorporating and so reviving the 
liabilities of the charter, when the cesser clause will be 
held inapplicable to the new contract as regards 
liabilities accruing after the shipment of the cargo. 

By a charter-party between plaintiflE and defendant 
it was agreed that plaintiflE's ship should, with all con- 
venient speed, proceed to Sunderland, and that 
defendant should there load the ship in regular turn 
with a full cargo of coals, and the ship should proceed 
with it to Kiel, and deliver to freighter or assigns, on 
payment of certain freight; "and that, the charter 
being concluded by defendant on behalf of another 
party resident abroad, all liability of defendant should 
cease as soon as he had shipped the said cargo." It 
was held that this clause only exempted defendant 
from liability accruing after the loading of the cargo; 
and that he, therefore, remained liable for delay in 
loading, although he had ultimately loaded a full 
cargo.' 

A memorandum for a charter-party made between 
plaintiffs, shipowners, and defendant, "as agent for 
the freighter " (no principal being named), after pro- 
viding for " demurrage over and above the said lying 
days at £7 per day,'* stated that " it is further agreed 
that this charter being concluded by " defendant " for 
another party, the liability of the former in every 

^Ckritt0ff4rt4n v. Hams4M, 187a, L.R. 7 Q.B. 509. 
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respect, and as to all matters and things, as well before 
as after the shipping of the said cargo, shall cease as 
soon as they have shipped the cargo." It was held 
that the defendant was not liable, upon this memo- 
randum, for demurrage at the port of discharge.' 

By a later case, Milvain v. Peres* it was agreed by 
a charter-party made between plaintiffs, shipowners, 
and defendants, agents in England for foreign 
charterers, that as defendants were acting for foreign 
principals, "all liability of defendants, "in every 
respect, and as to all matters and things, as well before 
and during as after the shipping of the said cargo," 
should *' cease as soon as they " had " shipped the 
cargo." Defendants having loaded and shipped the 
agreed cargo, plaintiffs afterwards sued them for not 
having shipped it in regular turn. It was held that 
the action would not lie, for that the charter-party 
limited defendants' liability to the actual shipment of 
the cargo, and protected them from responsibility for 
any irregularity or delay in the shipment. 

By a charter-party between a shipowner and a broker 
as agent for an unnamed principal, it was agreed that 
** fourteen days were to be allowed for loading in the 
Tyne, or the captain to receive £25 per day for demur- 
rage day by day." And as to unloading, "one 
working day per keel and a half, etc., demurrage on 
and above the said lying days at £5 per day." Then 
came this clause: — "The charter-party being con- 
cluded by L. on behalf of another party, it is agreed 
that all liability of the former shall cease as soon as 
fie has shipped the cargo, the owners and master 
agreeing to rest solely on their lien on the cargo for 
freight and demurrage." It was held that the liability 
of the agent having attached for demurrage in the 
Tyne, was not absolved by this clause, which meant 
Qiat the future liability only of the agent should cease 
for what might occur after the vessel was loaded.* 

Where a charter-party provides that all liability on 
the part of the charterer is to cease on the completion 
of the loading, the master being given a lien on the 
cargo for demurrage, the shipowner has no further 

^OgUsby V. YgUsias, 1858, E.B. & E. 930. 
• 1861, 3 S. & E. 495. * PtderaoH ▼. Lotinga^ 1857, s8 L.T.O.S. 967. 
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right of action if he neglects to enforce his lien. In 
such a case it makes no difference in principle that the 
consignee is the authorised agent of the charterers arid 
consignors, who are exporting for their own use." 

A charter-party provided: — " Charterer's liability to 
cease as soon as the cargo is shipped in terms of this 
charter, captain having an absolute lien on the cargo 
for all freight, dead freight, and demurrage.'* It was 
held by the Court of Session of Scotland that as soon 
as a cargo had been shipped no liability could be en- 
forced against the charterers, and that a claim would 
not lie against them for demurrage at the port of load- 
ing incurred before the loading was completed.^ 

In Francesco v. Massey,^2i charter-party made by 
plaintiff to defendant contained the following clause: 
— " Charterer's liability to cease when the ship is 
loaded, the captain having a lien upon the cargo for 
freight and demurrage." In an action brought for 
demurrage at the port of loading, it was held (i) that 
the lien extended to demurrage at the port of loading, 
as well as at the port of discharge; (2) that the ship 
having been loaded, the charterer could not be sued 
for demurrage incurred during the loading. 

In Kish V. Cory, ^ "Lord Coleridge C.J. said: — *' I 
accept Francesco v. Massey as a binding authority. 
Bannister v. Breslauer/ vfhich was referred to in the 
argument, was an action on a charter-party, in which 
no days for demurrage were specified, but it contained 
a clause that the charterer's liability should cease upon 
shipping the cargo, provided the same should be worth 
the freight on arrival at the gort of discharge, the 
captain having an absolute lien on it for demurrage. 
A delay having occurred in loading, the shipowners 
sued the charterers. The Court of Common Pleas in 
effect held that as the lien for demurrage could there 
apply only to detention, as distinguished from demur- 
rage, properly so-called, the charterers were exempt 
from liability. The reasoning on which this case was 
decided has been questioned, and perhaps on strict 
examination does not appear perfectly accurate; but 

*SanguiHttti v. Pacific SUam Navsgaticn Co., 1877, «< W.R. 15a 

^ Salrts4n v. Guy, 13 Ct. of Sess. Gas. (4 ser.), 85. 

" 1873, L.R. 8 Ex. loi. « 187s, L.R. 10 Q.B. 558. f L.R. a C.P. 497. 
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it seems to me that the decision itself was perfectly 
right, and upon a charter-party containing a similar 
provision, I should be prepared to adhere to Bannister 
V. Breslauer, Hereafter a question may arise as to 
the construction of a charter-party framed like the one 
before us, when the shipowner sues, not for demurrage 
properly so-called, but for unliquidated damages for 
detention at the port of loading, and when the char- 
terer relies upon the clause exempting him from 
liability. It will be necessary, then, to consider 
whether demurrage includes detention. I am inclined 
to think that, even in that case, it will be held that the 
charterer's liability ceases on loading, and the lien 
attaches." 

In Guilts chen v. Stewart,* sl charter-party contained 
stipulations in the usual form for payment of freight 
and demurrage, and also a stipulation that "as this 
charter-party is entered into by the charterers for 
account of another party, their liability ceases as soon 
us the cargo is on board, the vessel holding a lien 
upon the cargo for freight and demurrage." The 
charterers having placed the cargo on board at the 
port of loading, a bill of lading was signed whereby 
the goods were made deliverable to themselves at the 
port of discharge, " they paying freight and all other 
conditions as per charter-party." In an action by the 
shipowner against them as consignees of the cargo, 
for demurrage in respect of delay at the port of dis- 
charge, it was held by the Court of Appeal that the 
cesser clause in the charter-party must be rejected 
inapplicable in reading the bill of lading, which in- 
corporated all the conditions of the charter-party 
applicable to the reception of the goods at the port of 
discharge, and therefore that the plaintiff was entitled 
to maintain the action.* 

By a charter-party, by which a ship was chartered 
at a lump freight for carriage of a cargo of oats from 
New Zealand to London, it was provided that the 
charterers might recharter the ship at any rate of 
freight without prejudice to the charter-party, the 
captain to sign bills of lading according to the custom 

■ 13 Q.B.D. 317. 
•Sec Sanguinttti v. Pacific SUttm Nmvigmiion Co., ttrit « Q.B.D. 838. 
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of the port at the current or any rate of freight 
required without prejudice to the charter-party. The 
charter-party contained a clause by which the liabilities 
of the charterers were " to cease on the vessel being 
loaded, the master and owners having a lien on the 
cargo for all freight and demurrage under this charter- 
party.'* The charterers rechartered the ship. Under 
the sub-charter a cargo of oats was shipped, and a 
bill of lading given, by which freight was payable in 
London at a certain rate per ton on the weight of the 
cargo as delivered. By reason of a diminution in 
weight of the cargo during the voyage, the amount of 
the bill of lading freight, for which the shipowner had 
a lien, did not wholly cover the amount due for lump 
freight under the charter-party. The shipowner sued 
the charterers to recover the difference. The Court 
of Appeal held, on the authority of Clink v. Radford}* 
that the cesser clause only relieved the charterers from 
liability to the extent to which the shipowner had 
obtained a lien for the freight on the cargo, and, 
therefore, the charterers were liable.* 

By a charter-party made with the defendant, plain- 
tiff's ship was to proceed to W., and there load a cargo 
** in the customary manner," and proceed to R. and 
deliver, "the cargo to be discharged in ten working 
days (weather permitting), commencing, etc. Demur- 
rage at £2 per loo tons reg. per day. . . The ship to 
have an absolute lien on cargo for freight and demur- 
rage, the charterer's liability to any clauses in this 
charter ceasing when he has delivered the cargo along- 
side ship." The customary rate of loading at .W. was 
proved to be twenty tons a day. It was held that the 
clause for lien and for exemption of the charterer ap- 
plied only to demurrage at the port of discharge, not 
to damages at the port of loading.* 

In Gardiner v. Macfarlane^z, charter-party provided 
'* charterer's responsibility to cease on cargo being 

*(i89«), I Q.B. 625. 

* Hamstn v. Harrold, 1894, 1 Q.B. 61a. See also LUttt v. Haansb$r£$n, 

1876, I Q.B.D. 269. 

Lcckhart v. Falk^ 1875, L.R. 10 Ex. 13a. See also Duulo* v. Balfour 

(1892), 1 Q.B. 507; AndtrsoH v. English C0. (1895), x Com. Cas. 85; 

Jantntsky >v. Langridgtt 1895, x Com. Cas. 90. 

• 1889, 16 Ct. of Sess. Cas. (4 ser.) 658. 
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loaded^ provided the cargo is worth the freight, at port 
of discharge. Owners to have lien on cargo for 
freight, dead-freight and demurrage. To be loaded as 
customary at Sydney, To be discharged as customary 
etc. . . . and at the rate of not less than loo tons of 
coal per working day . . . and ten days on demurrage 
over and above the said lying days at 4s. per register 
ton per day." In an action brought by the owners 
against the charterers for damages for detention at the 
port of loading, the defendants maintained that the 
cesser and lien clauses freed them from responsibility. 
It was held that the word '* demurrage " in the lien 
clause did not cover undue detention at the port of 
loading, and therefore that the charterers were not 
exempted by the cesser clause from liability for 
damages for such detention. 
In Kish V. Cory^ Lord Esher thus stated his view : — 
intei^reutiorof ** I am inclined to think that the interpretation to be 

cesser and liea • • * <.i*i t«. 

cuuses. adopted at the present day is that the charterer s lia- 

bility for past breaches is to cease upon loading the 
cargo, but the remedy of the shipowner is given against 
the consignees to the extent of his " (the shipowner's) 
** remedy against the charterer; that is to say, the lien 
is given in full for all breaches for which the shipowner 
would, but for this clause, have had a remedy against 
the charterer.*' His lordship added further on (p. 
560): — " I feel certain that, when the occasion arises, 
it will be held, upon a clause like this, containing a 
cesser of liability of the charterer and a lien for demur- 
rage, that * demurrage * includes not only demurrage 
proper, but also that which is in the nature of demur- 
rage — ^viz., detention at the port of loading. This will 
make the contract just and reasonable, and it may be 
fairly held that the parties contemplated this construc- 
tion.*' 
Lord Eshers Lord Eshcr, who delivered the considered judgment 

Rule. of the Court in Gerber v. French,' went through all 

the earlier cases, and then summed up the result as 
follows: — "The inclination of many of the judges, in 
face of the increasing number of such charter-parties 

' 187s, L.R. 10 Q.B. p. S5Q. 
« 1877, X C.P.D. p. 744. 
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made in the ordinary course of business, seemed to be 
to. extend the lien rather than to diminish that solution. 
In all cases, then, it will be seen, the dispute has been 
as to the extent of that solution in respect of liabilities 
accruing before the loading. In every case it has been 
assumed or expressly declared that it is complete as to 
liabilities which might otherwise accrue after the load- 
ing. The words of this clause must necessarily absolve 
from all future liability, or mean nothing. The rule, 
therefore, seems to be that where the words of the 
absolving part of the clause plainly show that all lia- 
bility is to cease on loading, it is to cease both as to 
antecedent and future liabilities, and without regard to 
any lien; but where the words of the absolving part are 
open to either interpretation, then, without regard to 
lien, liability as to future transactions is not to accrue, 
but liability as to antecedent breaches is to cease only 
so far as an equivalent is given.*' 

In a later case — ^that of Restitution S.S. Co. v. Pirie ^ 
— ^the clause ran: — "The charterer's liability under 
this charter-party to cease on the cargo being loaded 
and the advance freight paid, the owners to have lien 
on the cargo for the balance of the freight and demur- 
rage." Mr. Justice Cave said that, although he did 
not exactly know that the point had ever been actually 
disposed of, Kish v. Cory, Sanguinetti v. Pacific Steam 
Navigation Co., and Harris v. Jacobs were abundantly 
sufficient authority to warrant him holding that this 
cesser clause applied to demurrage, whether it was a 
claim for demurrage proper or a claim for damages 
for detention in the nature of demurrage, and relieved 
the defendants from liability. 

In Scotland, however, in the same year, an opposite 
view of the effect of the English decisions on the lien 
and cesser clauses was adopted, and it was held that a 
lien for demurrage did not cover damages for deten- 
tion, and that consequently a charterer was liable in an 
action for such detention, and was not relieved by a 
cesser clause. * 

And in 1891, in Clink v. Radford, the Court of 
Appeal arrived at the same result. A cargo of coal 

^ 1889, 6 Asp. M.C. 4x8. 

* Gardimr v. Macfatlan* (1889), 16 Ct. of Sess. Cas. (4 ter.) 658. 

1891, X Q.B. 635. 
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was to be loaded in the usual and customary manner^ 
and to be discharged at the rate of loo tons per work- 
ing day, subject to certain exceptions. No rate of 
demurrage was mentioned with respect to the port of 
loading; but, if the cargo was not discharged at the 
agreed rate, the charterers were to pay " demurrage '* 
at the rate of 4d. per ton. Further, the charterer's 
liabihty under the charter was " to cease on the cargo 
being loaded, the owners having a lien oii the cargo 
for the freight and demurrage." The ship was detained 
improperly at the port of loading, and the shipowners 
claimed from the charterers. It was held that they 
were liable; for the lien for demurrage did not extend 
to damages for the improper detention, and therefore 
the cesser clause did not terminate the charterers' 
liability for those damages. 

The Court considered that the lien for " demurrage " 
cannot cover damages for detention at the port of load- 
ing when the charter-party does not fix the rate of 
demurrage at that port, partly because there is then no 
" demurrage " to which the detention there can be re- 
garded as analagous; and partly because there is no 
guide to the amount of his damages, and a construction 
which gives a lien for unascertained sums is to be 
avoided. 

Dunlop v. Balfour^ was similar to Clink v. Radford, 
except that the charter-party there fixed a rate of " de- 
murrage *' which was apparently applicable to both the 
loading and discharging ports. And here, again, the 
Court of Appeal held that the liens expressly given for 
*' demurrage " did not cover a claim for detention at 
the loading port, on the ground that there was no time 
fixed for the loading, whereas there was a time fixed 
for the discharging; and therefore th^t the provisions 
of the charter-party with regard to demurrage only 
applied to the latter port. 

"In my opinion, demurrage is more applicable to 
a delay after a time expressly fixed than to a delay 
after a time which is only implied as reasonable. That 
rule underlies the construction put on a similar clause 
in Lockhart v. Falk,^ and is, in my opinion, a reason- 

i xSga, I Q.B. 507. ^ L.R. 10 Ex. 133. 
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able one. If this is the correct view, the words as to 
demurrage in this charter-party relate only to the port 
of discharge."* 

The result of the cases seems to be that, where it Result of case., 
plainly appears from the words of the cesser of liability 
clause that the parties intended that all liability, whether 
antecedent" or future, " shall cease or be extinguished 
on loading, the charterer, on the performance of this 
condition, will be absolved, whether a lien on the cargo 
be substituted for his liability or not.** But where the 
language of the cesser clause is ambiguous, there is 
some doubt as to whether the charterer is released 
from future liability in the absence of a lien on the 
cargo being substituted. Lord Esher, with the con- 
currence of Mr. Justice Archibald and Lord Justice 
Lindley, said, in French v. Gerber,^ that the charterer 
would be released in these circumstances; while, in the 
Court of Appeal, Lord Justice Mellish* seems to have 
thought that the Court might infer that the parties did 
not intend to completely exonerate the charterer where 
his release from future liability was plainly not covered 
by a lien. Lastly, the charterer's liability for an ante- 
cedent breach is only extinguished on loading, by an 
ambiguous cesser clause, so far as a lien is given in 
substitution for it.' To put it in other words, where 
no lien is given, the charterer is liable for demurrage 
and detention at port of loading. Whether a lien be 
given or not, the cesser clause relieves the charterer 
from liability for defaults after the cargo is loaded." 

The judgments of the Lords Justices in Hansen v. ?>^«' ™y 

rr » 1* «< * * * «.«« be liable in Spite 

Harrow would seem to lead to the conclusion that the of cesser 
charterer remains liable, in spite of the ordinary cesser ^*^*' 
clause, for all claims of the shipowner under the charter- 
party, whether accrued before or after the loading, 
unless the shipowner has an effectual lien upon the 
cargo for those claims." 

> Per Fry, LJ. (189a), 1 Q.B. p. 539. 

^ Milvain v. Penu (z86x), 30 X. J. Q.B. oa 

■ OMUtbf ▼. Yghsias (i858)» 5» L.J. Q.BTsse. 

* See per Ld. Esner, Ffnck v. G*rbsr (zSt?), i Cf.D. 744. 

P 1877, ' C.P.D. 744. « a CP.D. aso. 

* Clsmk V. Radford (tSgi), i aB. 69$iChri$toff€r$€n ▼. Hansen (187a), 

"Abbott on Merchant Shipping, 1901, pp. 460, 461. 
^1894, I Q.B. 61a. 
"See further, Williams v. Canton Ims Co, (1901), A.C. 46a. 
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In BurrUl v. Grossman'' a charter-party provided that 
the vessel should be discharged at a specific rate per 
day; that for each day of detention a specified demur- 
rage should be paid; that bills of lading should be 
signed as presented, without prejudice to the charter; 
that the vessel should have an absolute lien upon the 
cargo for freight and demurrage; and that the char- 
terer's liability should cease when the vessel was loaded 
and bills of lading signed. The charterers presented, 
and the master signed, bills of lading providing for 
pzying freight, but making no reference to the pro- 
visions of the charter in regard to demurrage; and 
^1^ ^l these bills were at once transferred. The discharge of 
D^mlmge. '** ^he cargo was delayed, without fault of the consignees, 
and the owners brought an action against the char- 
terers for the stipulated demurrage. It was held that 
the provision in the charter for cesser of the charterers' 
liability applied only so far as the lien provided by the 
charter was commensurate with the charterers' orig^al 
liability; and they, having under the clause providing for 
signing bills of lading, presented bills which imposed no 
liability on the transferers for the demurrage stipulated 
in the charter, remained liable to the owners for such 
demurrage. It was held, further, that the charter, by 
stipulating the rate of discharge, having fixed definitely 
the time for its completion, the charterers were liable 
for delay beyond that time, though caused by the acts 
of the public enemy, and without fault of the charterers 
or consignees. Where the charter-party provides that 
demurrage should be payable " for each day of deten- 
tion by default of the charterers or their agents," the 
word " default " means an omission or neglect to per- 
form the contract. 

^ 1895, 69 Fed. Rep. 747. 



CHAPTER VI. 

Liability Under Bills of Lading. 



Although a charterer may contract to load or dis- consignee when 

liable fc 
inurrai:e. 



charge a ship in a given time, it does not follow that ^***'** ^°'' ^^' 



a shipowner can, in all such cases, enforce that con- 
tract against the consignees or the person who receives 
the cargo, so as to recover demurrage or damages for 
detention, even when that detention has been incurred 
at the port of discharge. 

There may be liabilities to pay for the detention of a ^uS^'^'or^ 
general ship, arising out of the bill of lading contracts, bJi*S* udiSg"^^' 
just as there are for the detention of chartered ships. 
And, where the ship has been chartered, but the goods 
have been shipped under bills of lading given to or 
endorsed to strangers, important questions arise as to 
the liability of the holders of the bills of lading for 
demurrage. Bills of lading do not generally contain 
any provision as to the time in which the goods are to 
be discharged, unless the ship is under charter. Where 
that is the case, however, the terms of the charter- 
party on the point are frequently incprporated by a 
reference to them. And, subject to what may be ex- 
pressed in the bill of lading, it is in all cases implied in 
it that the shipper, or his consignee or assign, will 
be reasonably diligent in receiving the goods. "^ 

By a charter-party entered into between the plaintiff 
and G., it was agreed that the plaintiff's vessel should, 
at the port of discharge, be unloaded as fast as the 

* CarYer on Carriage by Sea, p. 770, sect. 635. 
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custom of the port would allow. By the bill of lading 
signed by the master, the cargo was stated to have 
been shipped by G., and was to be delivered to the 
defendant or his assigns, he or they paying freight for 
the goods as per charter-party. No time for the dis- 
charge of the cargo was mentioned in the bill of lading. 
At the port of discharge there was no custom as to 
unloading vessels, but a delay occurred in unloading 
the ship. The defendant never assigned the bill of 
lading, but before the arrival of the ship he sold the 
cargo, and the ultimate purchase took delivery of it 
upon an order signed by the defendant. The Court pf 
Appeal held (i) that as there was no custom of the port 
of discharge as to unloading vessels, the charter-party 
did not by its terms vary the implied contract contained 
in the bill of lading to deliver the cargo within a 
reasonable time; and (2) that the defendant, although 
he had parted with the beneficial interest in the cargo, 
was when the delay occurred a "consignee*' within 
the Bills of Lading Act 1855. ' 

If the bill of lading fixes a period within which the 
goods are to be discharged, then, as in the case of 
charter-parties, the person is responsible for the per- 
formance of that contract takes the risk of any delays 
which may prevent the ship's discharge, and must have 
his goods out of the ship within the time stated — 
always, however, excepting delays which are due to 
the acts or defaults of the shipowner, or his agents. 
If no time is fixed by the contract, but the implied duty 
of the merchant is relied upon, the question is, has he 
been reasonably diligent in taking his goods, having 
regard to the circumstances under which the discharge 
has in fact taken place?' 

In construing an ambiguous charter-party, the fact 
that certain words which were in the printed form of 
the charter-party, have been struck out is a matter 
which may be taken into consideration." 

It thus becomes necessary to see what words in a 
bill of lading will enable the shipowner to recover from 
the receiver of cargo demurrage for which he has 



* Fawltr V. Knoef, 1878, 4 Q.B.D. 399. 

7^ Carver, on Carriage by Sea, p. 771, sect. 636 

• Rowland 5.5. Cc, v. Wiltcm, Sons A* Co,, 1897, a Con. Cas. 198. 
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Stipulated in his charter-party. The acceptance of a 
cargo by the indorsee of the bill of lading whereby the 
goods were deliverable to order " against payment of 
the agreed freight and other conditions as per charter- 
party/' is a circumstance from which the jury may 
imply a contract on his part to pay demurrage stipu- 
lated for by the charter-party, notwithstanding his 
refusal at the time of receiving the goods to pay the 
demurrage.* 

Similar language was held to bind the consignees in 
Porteus V. Watney^tor demurrage incurred at the port 
of discharge. 

A consignee who receives goods under a bill of consignee's lia- 
lading which makes them deliverable to him on his |>2iJy ^°' <>«**^- 
" paying for the said goods as per charter-party," does 
not become impliedly liable to pay demurrage, accord- 
ing to the charter-party, for a detention of the ship at 
the port of loading, which occurred before the bill of 
lading was signed.^ 

In County of Lancaster Steamship v. Sharp, ^ goods 
were shipped on board the plaintiffs' vessel tmder a 
bill of lading, under which the defendants were named 
as consignees. The property in the goods had not 
passed to the defendants by reason of the consignment 
within the meaning of the Bills of Lading Act, 1855, 
and they were, and were known by the plaintiffs to 
be acting as agents. By the bill of lading the cargo 
was to be delivered on payment of freight " and other 
conditions as per charter-party." By the charter- 
party demurrage was payable, and the plaintiffs had a 
right of lien in respect thereof. Before the arrival of 
the vessel at the port of discharge the plaintiffs in- 
formed the defendants that demurrage was payable in 
respect of delay at the port of loading. The defend- 
ants refused to pay demurrage, but paid the freight 
and took delivery of part of the cargo, the plaintiffs 
exercising their lien for demurrage over the residue. 
It was held by Mathew J. that there was no evidence 
of a contract on the part of the defendants to pay 

• WtgtHif V. Smithy i8<4, 15 C.B. 285. 

*• 1878, 3 Q.B.D. 534. 

« Smith V. SUv4king, 1855, 34 L.J. Q.B. 257. 

« 1889, 24 Q.B.D. 158. 
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demurrage. His lordship referred to the remarks of 
Jervis C.J. in Smith v. Sieveking. Jervis C.J. said* : — 
*' In J ess on v. Solly^^xiA in Wegener v. Smith (supra) 
the indorsee of a bill of lading was held liable for 
demurrage accruing from his own delay in the port 
of discharge, and under different words in the bill of 
lading from those of Smith v. Sieveking.** His lord- 
ship also said: — "Had it been proved that any part 
of the cargo was received by the defendants on the 
terms of the bill of lading, there would, in my opinion, 
have been ample evidence of a contract on their part 
to pay demurrage. But, so far from this being the 
case, it appears that they took delivery on the express 
understanding that they agreed to pay freight, but 
did not agree to pay demurrage."* 

In Gray v. Carr the judges of the Court of Exchequer 
Chamber differed in opinion as to whether a bill of 
lading containing the words, "he or they paying 
freight and all other conditions or demurrage (if any 
should be incurred) for the said goods as per the afore- 
said charter-party " rendered the receiver of the cargo 
liable for demurrage incurred at the port of loading. 
Lord Esher, with whose judgment Mr. Justice Willis 
concurred, thought it did not, and he cited** in support 
of his views the following passage from the remarks 
of Baron Parke in Smith v. Sieveking, who said* : — 
" In this case you must contend that the consignee 
at the port of discharge contracted to pay for the 
antecedent delay of the charterer, which occurred at 
the port of loading before the consignee had anything 
to do with either ship or goods. Such a contract is 
one which requires strong evidence to support it; for 
it is, to say the least, not a reasonable one." The 
majority of the Court, however, in Gray v. Carr held 
the bill of lading gave the plaintiff the lien on the 
cargo for demurrage given by the charter-party. 

In the subsequent case of Porteus v. Watneyj Lord 
Esher thus stated the effect of Gray y. Carr: — "I 
endeavoured in Gray v. Carr to give what I thought a 
reasonable interpretation to those words, * and all 

• S E. & B. 59». ^ * 4 Taunt. 52. 

t 1871, L.R. 6 Q.B. saa. * 1871, L.R. 6 Q.B. p. ssa 

i 1855, s ii. & B. At. 590^ J X878. 3 Q.B.D: 541- 
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Other conditions as per charter party,' but my inter- 
pretation was not accepted by the majority of the 
Court. I take the decision in Gray v. Carr to have 
been that those words in a bill of lading are to be 
treated as words of reference to the charter-party, and 
that they therefore introduce into the bill of lading 
every condition that is in the charter-party by way of 
reference; so that they bring into the bill of lading 
every condition of the charter-party in its terms, and 
make every one of those conditions part of the bill of 
lading, as if they had been originally written into it. 
But then there is another rule which applies, which is, 
that if taking all the conditions to be in the bill of 
lading, some of them are entirely and absolutely insen- 
sible and inapplicable, they must be struck out as 
insensible; not because they are not introduced, but 
because, being introduced, they are impossible of 
application." 

But as we have seen in County of Lancaster S.S. Co. 
V. Sharp (supra), where the defendants took delivery 
of the cargo, on the express understanding that they 
agreed to pay freight, but did not agree to pay demur- 
rage, it was held that " other conditions as per charter- 
party,'* did not render the defendants liable for 
demurrage incurred at the port of loading, as they had 
not received the cargo on the terms of the bill of 
lading. 

In Smith v. SievekingHt was held by the Exchequer 
Chamber affirming the Queen's Bench that the words, 
" he or they paying for the said goods as per charter- 
party," did not render the consigner liable for demur- 
rage incurred at the port of loading. And in Young 
V. Moller^ Baron Parke said: — "The case of Sanders 
V. Fafwr^/Z^f "settles the law on this point, that no 
obligation to pay the freight arises in point of law 
from the receipt of the goods under the bill of lading, 
but that such receipt by the indorsee of the bill of 
lading is reasonable evidence from which a jury may 
infer a contract by him to pay it, the consideration for 
the contract being that the captain has given up his 

^ x^SSt 5 E. ft B. 589. 1 1855, 35 L.J. Q. B. 96 

" i843> 4 Q-B. 460. 
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lien on the cargo." He also stated that in the par- 
ticular case the conduct of the defendants negatived 
any agreement to pay freight until the entire cargo had 
been delivered; and that there was no evidence of any 
ag^reement to take the cargo in a reasonable time. In 
the latter remark the other judges concurred; as, how- 
ever, the captain had improperly refused to give 
delivery until he received the freight, the question 
whether there was an obligation to take delivery in a 
reasonable time does not seem to have arisen. 

In an action for demurrage against the assignee of 
a bill of lading, where the vessel was detained at her 
port of discharge beyond the days for unloading 
allowed by the charter-party, the evidence was that the 
bill of lading made the goods deliverable to the 
assignee on his paying freight according to charter- 
party; and that in the margin of each bill of lading 
was the following: — ** There are eight working days 
for unloading in London.'* It was held that the 
defendant was not liable, as there was no intimation in 
the bill of lading that the person receiving the goods 
thereunder was to pay demurrage." Chief Justice Erie 
said it was very important that an assignee when he 
took a bill of lading should see from the instrument 
itself the liability he incurs. Mr. Justice Willis, after 
referring to earlier decisions to show that the clause 
in the body of the bill of lading was insufficient to 
charge the consignee with demurrage, said the note 
in the margin was as consistent with the owner of the 
vessel looking for payment of demurrage to the 
charterer as to the consignee under the bill of lading. 
Personal liabii- When the bills of lading are in the hands of strangers 
ity of indorsee. ^^ ^j^^ chartcr-party, either as original shippers or as 
indorsees to whom the property has passed, they show 
the contract under which the goods are being carried; 
and the shipowner's claims, exemptions, and liens on 
the cargo, given by the charter-party are not preserved 
as against such shippers or indorsees, except so far 
as those terms of the charter are expressly incorporated 
in the bill of lading. 

In Oliver v. Muggeridge"^ the charter-party provided 
for the payment of freight, and allowed thirty days for 

" ChaffH V. Comfort, 1863, 31 LJ. C.P. 58 
• 7 W.R. 164. 
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loading and unloading; the bill of lading provided for 
the payment of freight as per charter, and made no 
reference to demurrage. It was held that an indorsee 
of the bill of lading was not liable for demurrage. 

Reference to the charter-party is very commonly aii other condi- 
made in the bill of lading by expressing that the goods ciirtlr** ^*'' 
are to be delivered on payment of the freight, " and 
all other conditions as per charter-party,*' and there 
have been several cases as to what terms of the charter 
are imported by these words. The context in each 
case must be looked at, but the general result of the 
cases is that the words mean all those conditions of the 
charter-party which are to be performed by the con- 
signee of the goods, or which relate to the mode of 
delivery to him by the shipowner. In Serraino v. 
Campbell^ the Court of Appeal held that the words, 
'* all other conditions as per charter," did not in- 
corporate into the bill of lading the exception of 
*' stranding occasioned by the negligence of the 
master," and that the shipowners were liable to the 
plaintiffs who were indorsees of the bill of lading, but 
strangers to the charter-party for the loss of the 
goods. In Russell v. Niemann'^it was held that they 
did not import into the bill of lading an exception of 
perils which appeared in the charter-party but not in 
the bill of lading. In East Yorkshire S.S. Co. v. 
Hancock!' goods forming part of a cargo loaded under 
a charter-party of the plaintiflFs' ship, were to be 
shipped under a bill of lading to be delivered to the 
order of M. or assigns, *' he or they paying freight for 
the goods ... all other terms, conditions, and clauses 
as per charter-party." The charter-party contained the 
following clause: — "The ship to discharge in such 
berth or dock as ordered by charterers or their agents." 
On the arrival of the ship at the port of discharge the 
defendant, the indorsee of the bill of lading, he being 
also the charters' agent, ordered her to discharge in 
a certain dock, but she discharged in a different dock 
from that ordered, whereby the defendant suffered 
damage. It was held that the clause in the charter- 
party was incorporated into the bill of lading, and that 

9 iBgt, 1 Q.B. 983. q 17 CB.N.S. 163. 

' 1900, 5 Com. Cas. a66. 
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the plaintiffs were liable to the defendant for the 
damage suffered by him. 
Li^bttityofcon^ In Ccwthron V. Trickett* goods were consigned 
under a bill of lading by which it was stipulated that 
the vessel should take her regular turn in unloading. 
The vessel having been prevented from unloading 
within a reasonable time in consequence of not being 
allowed to take her regular turn in unloading. It was 
held that the master could sue the consignor for 
damages for such detention, the above stipulation in 
the bill of lading amounting to a contract by the con- 
signor with the master that the vessel should take her 
regular turn in unloading.* 

A party hired sacks from a railway company for the 
conveyance of grain on their railway subject to certain 
regulations, amongst which were the following: — 
" (2) The charges for the use of sacks will be a half- 
permy per sack per joiuney when discharged at any 
of the company's stations on the company's line, or at 
their warehouses, or at warehouses or mills connected 
by rail with the company's line, and id. per sack when 
sent to foreign stations. (3) Demurrage of a halfpenny 
per sack per week will be charged after the expiration 
of fourteen days, the time to commence from the time 
the sacks leave the station to be filled; the time allowed 
for filling and returning to the station to be seven 
days. (10) None of the company's sacks containing 
grain will be allowed to leave any station, local or 
foreign, unless a guarantee is first obtained by the 
clerk in charge from the consignee that the grain will 
be immediately discharged, and the sacks returned the 
same day and to the station. It was held that the 
company's claim for demurrage arose at the expiration . 
of fourteen days from the hire of the sacks, and that 
the only person with whom there was any contract for 
demurrage was the consignor, by virtue of the third 
regulation; but that by the operation of the tenth 
regulation, his liability ceased upon the company's 
permitting the sacks to get into the hands of the con- 
signee whether with or without a guarantee. ° 

' *W4. 33 LJ. C.P. iSa. 
t See Dickinson v. Lano, i860, a F. ft F. 188. 
« CN.Rf. V. WyU», a C.B.N.S. 344- 
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By the Bills of Lading Act, 1855, consignees or LfabUityofcon- 
indorsees of the bill of lading to whom the property ^^Lading 
in the goods passes, are made liable as though the^ Act.i855. 
contract had been made with them. But before the 
passing of that Act, it was held that an implied pro- 
mise might arise, on the part of one who received the 
goods under the bill of lading to perform its terms, 
and amongst ofhers those relating to demurrage/ 

Cave J. said in Allen v. Coltart"—'* When the bill 
of lading stipulated on the face of it for the payment 
of demurrage, it was held that the taking of the goods 
under it by the indorsee was evidence of an agree- 
ment to pay the demurrage. Stindt v. Roberts.'' This 
case is explained by Parke B. in Young v. Moller^ as 
establishing that the receipt of the cargo by an in- 
dorsee of the bill of lading is evidence of an agreement 
to be bound by its terms, whatever they may be. 
Thus in Wegener v. Smith* it was held that the accept- 
ance of a cargo by the indorsee of the bill of lading, 
whereby the goods were deliverable to order ' against 
payment of the agreed freight and other conditions as 
per charter-party,' was a circumstance from which 
the jury might imply a contract on his part to pay 
demurrage stipulated for by the charter-party, not- 
withstanding his refusal at the time of receiving the 
goods to pay the demurrage. This case was expressly 
approved and followed in Porteus v. Watney^ ... It 
seems to me that if the holder of a bill of lading under 
which he is entitled to the delivery of the goods on 
certain terms, presents that bill of lading and demands 
delivery of the goods, he thereby prima facie offers to 
perform those terms of the bill of lading on which 
alone the goods are deliverable to him." 

In Benson v. Hippins^the agent of the consignees of 
a cargo wrote to the owner, agreeing to pay freight, 
demurrage, etc., and to place himself in every respect 
in the place of the charterer. The ship was detained 

"' /4SS0H V. Solly, 4 Taunt. 
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beyond the time allowed by the charter-party in load- 
mg and unloading, and the demurrage days and 
several days besides elapsed after the date of the 
agent's agreement. It was held that he was liable for 
the detention beyond the demurrage days, as well as 
for the demurrage on his agreement, as there was a 
sufficient consideration moving from the owner to the 
agent, since he could not sell the cargp without the 
owner's consent. But in County of Lancaster S,S. Co. 
V. Sharped the defendants, who were acting as forward- 
ing agents only before taking delivery of any part of 
the cargo, refused to pay the demurrage, and were 
therefore held not liable. 

In Moeller v. YoungHt was held that the demand 
of delivery, and receipt of part of the cargo, by 
assignees of a bill of lading for the whole cargo, was 
no evidence by them to take the cargo in a reasonable 
time. But in Palmer v. Zariji Bros* a charter-party 
stipulated that the agreed freight should be paid on 
right and true delivery of cargo, and that the discharge 
at the port of delivery should be done in accordance 
with the usage of the discharging port. The defend- 
ants were endorsees of the bills of lading, which were 
expressed to be subject to the conditions of the charter- 
party, and contained the following clause: — **The 
goods to be taken from the ship by the consignees 
immediately they come to hand in discharging the ship, 
otherwise they will be landed or put into craft by the 
master or ship's agent (at the merchant's risk and ex- 
pense), and either or both to have a Hen on such goods 
until the pa)rment of all costs and charges so incurred." 
In an action by the plaintiff for damages for detention 
of the ship by default of the defendants, the jury found 
that the ship was detained for two days beyond a reason- 
able time for unloading, and that the defendants held 
themselves out to the plaintiff as receivers of the cargo 
under the bill of lading, so as to lead the plaintiff to 
look to them as such. There was evidence that the 
defendants told the plaintiff's agent, before the ship 
arrived, that they had the cargo and would pay the 
freight, and that during the unloading the plaintiff's 

« 34 Q.B.D. isS. * 9S L-J. Q-B. 94- • «877, 3 Asp. M.C. 540. 
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agent complained daily to the defendants of their delay, 
telling them that there would be a claim for demurrage, 
without repudiation by them of liability. It was held by 
Lord Coleridge C.J. and Denman J. that there was 
evidence that the defendants undertook to pay for any 
reasonable delay, and that they took delivery under 
the provisions of the bill of lading. 

In Hill V. Idle^ it was held that the consignee of a 
particular parcel of goods by a general ship is liable 
to the owner for not taking them from the ship in a 
reasonable time, although the delay arose from the 
necessity for an order from the Treasury to land these 
goods, which the consignee used the utmost diligence 
to obtain.* 

It was held in Leer v. Yates^ that each of the Liability for 
shippers was liable for demurrage. Lord Mansfield eachWer^of 
said that the shipowner may make a gain out of the biu of Lading 
detention " which may possibly much exceed what, in 
justice and conscience, he ought to have.'* In Dobson 
V. Droops Lord Tenterden expressly ruled that the 
pa)rment by one consignee did not aflfect the ship- 
owner's claim against another. 

And in Porte ous v. Watney^ Lord Esher said : — " I 
think that, if the consignee of a portion of the cargo 
had a bill of lading in the same words, and had been 
called upon to pay, and had paid, the whole demurrage 
to the shipowner, the holder of another bill of lading, 
if sued, could not set that up as a defence. That de- 
fence would arise in respect of a wholly independent 
contract between the shipowner and the holder of the 
other bill of lading. He could not set it up as a 
defence, because he would have no right to prove that 
other and wholly independent contract. I accept the 
proposition that it would be no defence for the owner 
of the bill of lading to say that the shipowner had been 
paid the same sum by all other holders of bills of lading 
for cargo in the ship. Therefore, I think that we are 
bound to follow the decision of Leer v. Yates.** 

But Thesiger L.J. doubted whether the opinion held 
by Lord Esher on the point was sound. He said : — 

' X815, 4 Camp. 337. 
« See also FowUr v. Kuoop^ 4 Q.B.D. 399. 
^ 3 Taunt. 397- 1 M. & M. 441. i 3 Q.B.D. 543. 
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" Without taking upon myself to express an opinion 
upon a point which is not directly before us — espe- 
cially in the face of the opinion of Brett LJ. (i.e., Lord 
Esher) I must at least say that I do not think it alto- 
gether clear that when a bill of lading stipulates that 
a consignee under it is to have his goods on payment 
of freight and on the performance of all other condi- 
tions of the charter-party, and, in point of fact, all 
demurrage due under the charter-party has been paid 
to the shipowner by some other consignee under a 
similar bill of lading, so that the condition in the 
charter-party as to demurrage has been performed, 
although not by the particular consignee, that fact 
would not cons'titute in equity, if not at law, a defence 
to an action for demurrage brought against the first 
consignee." 
,^«^*/ Master Erie C.J., in Cauthron v. Trickett,^ said:— "I 
take it that a master may sue the consignor upon any 
contract in the bill of lading." But, in Brouncker v. 
Scottf ' it was held that the master of a ship, not being 
owner, cannot bring an action upon an implied promise 
in the bill of lading to pay demurrage. And, in Evans 
V. Forstefi^ it was also held that the master who, by a 
bill of lading, has undertaken to deliver goods to the 
consignee on payment of freight, cannot maintain an 
action against the consignee on an implied contract to 
pay demurrage. 

By a charter-party, containing the usual exceptions, 
freight was made payable on the unloading and right 
delivery of the cargo, which was to be provided by the 
charterers ; the master was to sign bills of lading at the 
port of loading, and, upon the completion of the load- 
ing, the charterer's liability under the charter-party 
was to cease. The charterers having placed the cargo 
on board at the port of loading, bills of lading were 
signed by the master whereby the cargo was made 
deliverable to the shippers or their assigns at the port 
of discharge, " they paying for flie same as per charter- 
party." In an action by the master against the char- 
terers for freight, it was held by Bigham J. that the 



^ 13 LJ. C.P. 183. 
1 4 Taunt. I. » I B. & Ad. ixt; 
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master, in signing the bills of lading, had done so 
merely as agent for the shipowner, and was therefore 
not entitled to maintain the action." 

The charterer is tlie person ordinarily liable for cSS^r*for 
demurrage. And this liability continues in spite of the 
fact that other persons may also have become liable, 
whether as shippers or as holders of the bills of lading. 
Thus he continues liable to give, proper orders as to the 
port of discharge, to pay the freight, to see that de- 
livery of the cargo is taken in proper time or demur- 
rage paid, etc. Unless, indeed, the shipowner has dealt 
with the bill of lading holders in a manner inconsistent 
with the charter-party.* 

^ Rtfttto V. Millar't Karri and Jarrah Forests^ Ltd., ipoi, » K.B. 306. 

« See Erickitn v. Barkworth, 38 L.T. Ex. 95, and Bradley v* Goddatd, 

3 F. & F. 638. 
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ALL OTHER CONDITIONS AS PER CHARTER-PARTY. 
See Bills of Lading 

APPLIANCES. See also Loading and Discharging. 
at the port not available, 43 

charterer must provide sufficient for unloading, 52, 55, 59 
duty of charterer as to, may be qualified by words of 

charter-party, 35 
must they be ready, io< 
control of, by port authority, 106 

ARRIVED SHIP, 

meaning of, no, 123. See also Lay Days 
arrival at port sufficient, 114 
when lay days commence, 127, 

AS FAST AS STEAMER CAN RECEIVE AND DELIVER, 
meaning of, 37, 40, 106-107 
delay caused by insufficiency of trucks, 38 
charterer need only be reasonably diligent, 38 

« AS NEAR THERETO AS SHE CAN SAFELY GET," 
194. See also " So near," etc 

BERTHED IN TURN, 

meaning of, 48. See also /» Regular Turn. 

inability to provide berth, 105 

discharging berths, full, 122 

berths full, vessel moored to another vessel, 123 

vessel moored off entrance to dock, 124 

BILLS OF LADING, 

-having no reference to demurrage, 142 
liability under, 143 

consignee when liable for demurrage, 143 
when time fixed by, 144 
incorporating conditions of charter-party, 144 
liability of indorsee of, 1479 148 
liability of assignee of, 147, 148 
** all other conditions as per charter-party," 149 
stipulating for demurrage, 151. 
liability tor demurrage by each holder of, 153 
master may sue consignee upon, 154 
delay caused by not producing, 79 

CAUSES OF DELAY. See Delay. 

CARGO. See Loading and Discharging. 
must be ready, 93 
from an agreed place, ^3 
known source of delay of, 93 
obligation to have ready, 97 
not ready, q8 

from a particular mine, 98 
obtainable from other sources, 99 
of a particular kind, 99 

consisting of bricks and cement of particular kind, 99 
ready for remote contingency, loi 
not procurable, liability of charterer, 103 
readv to receive, 121 

purchases of, having control of wharf or berth, 122 
partial putting out of, 127 
lien on, for demurrage, 133 
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CESSER CLAUSES, 132-142. See Lien and Exempiton 
Clauses, 
why inserted in charters, 132 
tendency of the courts as to, 132 
Lord Esher^s interpretation of, 138 
apply to demurrage, 139 
English and Scotch decisions as to, 139 
result of cases as to, 141 
charterer may be liable in spite of, 141 
demurrage in, does not cover damages for detention, 37 

CHARTERER. See also Loading and Discharging, Strike, 
Delay, 

duty of, to provide means of discharge, 35, 52, 59 

must discharge in spite of impediments. 35 

delay by, shipowner unable to land goods, 37 

must be reasonably diligent, 38 

not liable where ship loses her turn, 45 

must work during the ordinary time of working at port, 52 

burden of excusing delay, thrown upon, 53 

strike excuses delay by, 54, 100 

when may seek another ship, 60 

liability of, ceasing where cargo sufficient to satisfy 
lien, 37 

not excused from performance by reason of dispute with 
third person, 70 

deviation by, owmg to repairs, 71 

liability of, for average accident, 71 

must name a quay that is ready, 72 

selecting place of delivery, loi 

not bound to have cargo ready for remote contingency, 
102 

liability of, for colliery holiday, 102 

not liable for delay caused by physical causes beyond 
control, 103 

exceptions do not generally apply to time demurrage, 104 

liability to pay demurrage is continuous, 104 

must appliances be ready, 105 

duty of where trucks or wagons not available, 106 

control of appliances by port authority, 106 

obstacles caused by, 119 

and cesser clauses, 132-142 

liable, where shipowner has no lien, 133 

not liable, where shipowner has lien, 133 

liability of, for demurrage at port of discharge, 136, 155 

damages at port of loading, 137 

ma)r be liable in spite of cesser clauses, 141 

liability of, when bill of lading does not mention de- 
murrage, 142 

cargo not procurable, liability of, 103 

CHARTER-PARTY, 

ambiguous words in, 144 

words struck out of, 144 

bills of lading incorporating conditions of, 144 

''all other conditions as per," 149 

CHRISTMAS DAY. See Holidays, Saints' Days, Working 
Days, 
not a working day in an English charter-party, 3 
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COAL, 

loading and discharging of, 36. See Cargo, 
number of vessels loading limited, 36 
charter-parties, stipulations in, 18 
no facilities for storing, 97 
from a particular colliery, 100 

COLLIERY GUARANTEE, 
meaning of, 18, 10, 22 
stipulations in coal-charter parties, 18, 19 
loading under a spout, 19 
usual, meaning of, 22 

COLLIERY HOLIDAY. Sec Holidays 

COLLIERY WORKING DAY, 
meaning of, 19, 20 

COMMODITY, 

not procurable, liability of charterer, 103 

CONSIGNEE, 

not claiming cargo, 71 

unable to get at cargo, through default of another con- 
signee, 87 
neglect of, to pay harbour dues, 90 
duty of, in taking delivery, 93 
not enough men put on the lighters by, 93 
when liable for demurrafi:e, 143 

liability of, for detention before bill of lading signed, 14s 
liability of, under Bills of Lading Act (1855), 151 
m%ster may sue, under bill of lading, 154 

CONSIGNOR, 

liability of, under Bill of Lading, 150 

CONVOY, 

load in time for, 49, 96 

CUSTOM OF THE PORT. See also Lay Days, Working 
Daysy 
of London, 3, 33 
in foreign ports, 3 

Sundays and Saints' Days may be included by, 3 
of Newcastle^ N.S.W., 97 
vessel must lighten in accordance with, 126 
of Newry, 128 

not to count time of lightening the ship, 128 
of Gloucester, 129 

not proved by practice of one firm, 33 
according to, does not fix time for loading, 41, 67 
as to meaning of " In regular turn," 46, 47 
vessel entered on turn list, 48 
of Leith, 64 

does not relieve charterer from doing necessary act, 101 
partial putting out of cargo, 127 

CUSTOMARY, 
meaning of, 38 

CUSTOMARY STEAMSHIP DISPATCH, 
meaning of, 39, 41, 1A7 
no definite time specified by, 39 
rate of loading, 137 
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DAYS, 

same as lay days, 3. See Holidays, Lay Days^ 

may be described differently, 3 

running, meaning of, 4, 6 

running, different from running days^ 6 

custom may make, equivalent to working days, 5 

no division of, without stipulation, 8 

twenty-four hours working, 8, 9, 10 

of twelve hours, 9 

of twenty-four consecutive hours, 10 

weather working, 10 

part, counted as whole days, 11 

charterer not bound to take part, as lay day, 11 

DELAY, 

caused by frost, 30 

lack of railway trucks, 31 

strike, 35, 55, 7Q ^ , ^ 

msufl&cient supply of coal, 36 

bombardment, 36 

charterer, shipowner cannot land goods, 37 

insufficient railway trucks, 38 

vessel with four hatches only able to use three, 41 

charterers in finding berth, 43 

ship losing her turn, 45 

by holidays at portp 53 

not caused by consignee, 56 

burden of excusing, thrown upon charterer, 53 

merchant allowed reasonable time for discharging, 55 

for unreasonable time, 58 

when charterer may seek another ship, 60 

by stress of weather, 62, 63 

in giving berth to ship, 63 

caused by hindrances beyond control of consignee, 63 

quarantine, 64 

want of wagons, 64 

damages for, 69 

winter beginning earlier than usual, 70 

master may take another cargo, 70 

default of charterer, 70 

causes of, 64 

causes of, in loading and discharging, 69 

deviation owin^ to repairs, 71 

caused by consignee not claiming cargo, 71 

consequential loss for, 74 

by weather, 7^ 

caused by drought, storms, etc., 74 

frost preventing loading, 75 

ice, 70, 77 

neaps and stoppage of navigation, 77 

no implied exemption for bad weather, 77 

snowstorm, 78 

surf, preventing landing, 78 

not producing Bill of Lading, 79 

unavoidable, no time fixed, 82 

when time fixed, 82 

where contract violates law, 82 

cargo not allowed to be landed, 83 

exportation not permitted, 83 

unlawful seizure by Custom House officers, 84 

wrongful, by owner, 84 

procuring necessary papers, 84 
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DELAY^Continued. 
Queen's enemies, 85 
civil commotion, 85 
political disturbances, 85 
default of stevedores, 86 
accidents to works or machinery, 87 
consignee unable to get cargo through default of another 

consignee, 87 
refusal of master to take goods on board, 89 
state of tides, 89 

neglect of consignee to pay harbour dues, 90 
dispute as to freight, 00 
refusal to deliver gooas on account of non-payment of 

freight. 90 
convoy recalled, 91 

stopping discharge to obtain security for freight, 91 
towage contract on account of stress of weather, 92 
when work done by independent authority, 92 
cargo must be ready, 93 

cargo from agreed place, known sources of, 95 
berth being occupied, 97 
no facilities for storing coal, 97 
ice, 99 

crowded state of dock, 10 1 
colliery holiday, 102 
by causes beyond control. 102 
by insufficient water in dock, 102 
dock crowded by foreign vessels, 103 
by holidays taken by colliers without leave, 103 
meaning of hindrances, 104 
control of appliances by port authority, 106 
stoppage of trains, 107 
obstacles caused by charterer, 119 
where contemplated^ shipowner has no remedy, 120 
caused by berths being full, 122 
meaning of demurrage in the lien clause as to, 132 
lien for demurrage does not cover damages for, 140 
liability of consignees for, under Bills of Lading, 143 
damages for, liability of consignor, 150 

DEMURRAGE, 

meaning of, i, 2. See Cesser Clauses, Lay Days, 
meaning of, in cesser clause, 132 
days, I 

hour at which, begins, 13, 16 

in lien clause does not cover damages for undue de- 
tention, 37 
where there is no contract as to, 58 
detention for unreasonable time, 58 
exceptions do not generally apply to time, 104 
liability to pay is continuous, 104 
clauses, construction of, 130 
where master given lien on cargo for, 133 
at port of discharge, action for, 136 
damages at the port of loading, 137 
lien for, does not cover damages for detention, 140 
no reference to, in, 142 
consignee when liable for, 143, 145 
for not unloading within time agreed, 150 
bill of lading, stipulating for, 151 
liability for, by each holder of bill of lading, 152 
liability of charterer for, 155 
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DISCHARGE. See also Loading and Discharging^ Lay 

Days. 
when time calculated accurately ior, i6 
obstacle preventing, neither physical nor absolutely 

permanent, 27 
6MXy of shipowner to bring ship to agreed place of, 28 
** with all dispatch as customary,'* 30 
" with all reasonable dispatch as customary," 31 
'' with customary steamship dispatch as fast as steamer 

can deliver." 31 
according to the custom of the port, 32, 33 
with prompt dispatch. 33 

" as fast as steamer can receive and deliver," 39, 40, 41 
vessel with four hatches only able to use three, 41 
lack of appliances, 43 
no time mentioned unavoidable delay, 82 
time fixed for, 82 
where contract violates law, 82 
cargo not allowed to be landed, 83 
exportation not permitted, 83 
unlawful seizure by Custom House officers, 84 
wrongful detention by owner, 84 
procuring necessary papers, 84 
disputes as to freight, 90 
refusal to deliver goods on account of non-;>ayment of 

freight, 90 
stopping, to obtain security for freight, 96 
bv independent authority, 92 
duty of consignees as to, 93 
not enough men on lighters for, 93 
at port of Newry, 128 

f partial putting out of cargo^ 127 
ightening at Greenock for Glasgow, 129 

DISPATCH, 

usual, meaning of, 30. See Custom of the Port. 

according to the custom of the port, 32 
DOCK, 

crowded by foreign vessels, 103. See Delay ^ Charterer. 
DROUGHT. 

caused by, 74 
EISTEDDFOD, 

holiday within a charter-party, 18 
EXCEPTIONS, 

do not generally apply to time demurrage, 104 
FROST, 

delay caused by, 30. See Delay, 
HATCHES, 

vessel with four, only able to use three, 41 
HINDRANCES, 

meaning of, 104 

caused oy charterer, no 

duty of charterer to discharge in spite of, 35 
HOLIDAYS, 

meaning of, 17 

ship's, counted as working days, 17 

whether those at the port or of the ship, 17 

observed at the port, allowance for, 55 

colliery, liability of charterer, 102 

taken by colliers without leave, 103 
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ICE 

'delay caused by, 76, n 

INDORSEE, 

of bill of lading, liability of, 147 

IN REGULAR COLLIERY TURN, 
meaning of, 45 

IN REGULAR PORT TURN, 
meaning of, 44 

IN REGULAR TURN, 

meaning of, 43, 48, i34 

ship ready at her proper place, not getting her turn, 43 

ship losing her turn, charterer not liable, 45 

evidence admissible to explain, 45 

usage of port, 46, 47 

recognised use of the words in the trade, 46 

vessel entered on a turn list, 48 

berthed in turn, meaning of, 48 

LAY DAYS, 

meaning of, i, 2. See Christmas Day, Holidays, 

described in various ways, 3 

days same as. 3 

may be calculated differently, 3 

as davs of so many working hours, 3 

described as working days, 3 

working days vary in different ports, 3 

in Port of London, 3 

in other ports, 3 

in foreign ports, 3 

may include Sundays and Saints' Days, 3 

part count as whole, 11 

charterer not bound to take part of, 11 

when they commence, 13 — 15, loi, no, 118, T28 

Sundays and holidays count as, when working, 15 

when time to be calculated accurately, 16 

cargo discharged at ^^not less than 100 standards a 

day," sq ^ . ^ . 
place at wh\ch time begins to run, 112 
time to count, when ship ready to discharge, 118 
run from arrival of ship, 127 
commence from arrival at first place, 128 
custom at the port not to count time of lightening, 128 
in lightening ship at Sharpness, 129 
construction of demurrage clauses, 130 

LIEN, when shipowner has no, 133 

LIEN AND EXEMPTION CLAUSES, 132—142. See 
Cesser Clauses, 
construed as co-extensive, 132 
meaning of, 134 

LIGHTENING, 

partial putting out of cargo, 127 

custom of port not to count time of, 128 

vessel in accordance with custom of port, 126 
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LOADING AND DISCHARGING, 40-^. Sec Discharge, 
daily rate for, meaning of, 30 
where no time fixed for, 49 — 58 
reasonable time for, 49, 50 

charterer must supply sufficient appliances for, 52 
charterer must work during ordinary time at port, 52 
holidays observed at port, 53 
detention for an unreasonable time, 58 
time fixed for, 58 — 68 
effects of a fixed time, 63 

hindrances beyond the control of consignees, 63 
to be considered separately, 65 
cannot be lumped to avoid demurrage, 65, 66 
working extra time, 65 
vessel to lie her regular time, 66 
averaging the days for, 66 
dispatch money for time saved, 67 
right to average lost, 67 
dispatch money per hour, 67 
charterer must name a qua^r that is ready, 72 
consequential loss for detention, 72 
cargo must be ready, 93, 94 
prevented b3f ice, 99 

stopped b^ insufficient water in dock, 102 
must appliances be ready, 105 
control of appliances by port authority, 106 
stoppage of trains, 107 
notice of arrival at loading port, but not at discharging 

port, 108 
berth not ready, 96 

ship prohibited from communicating with the shore, 98 
not excused unless all practicable modes prevented, 98 
ice preventing, ^ 
charterer selecting place of, loi 
specified place for, 11 1 
so near thereto as she can safely get, 114 
arrival at port sufficient, 114 
berths full, 122 
where ship has to lighten before reaching usual place 

of discharge, 125 
insufficient water for, 126, 128 

must lighten in accordance with custom of port, 126 
lien for demurrage cannot cover damages for detention 

at port of, 140 
where bill of lading fixes time for, 144 
damages for delay m, liability of consignor, 150 

LONDON DOCKS, 

brandies brought into, 34 
port of, custom of, 33 

MERCHANT, must use reasonable diligence in discharging, 

when risk of strike falls on, 55 

NOT LESS THAN 100 STANDARDS A DAY, 
meaning of, 59 

performance of contract, impossible owing to superior 
power, 58 

POLITICAL DISTURBANCES, 
delay caused by, 85 
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PORT oV NEWRY, V * 

its legal meaning, 128 

PORT, 

use of word instead of berth, 40 

PORT AUTHORITY, 

controlling appliances for loading and discharging, 106. 
Sec Affltances, 

PROMPT DISPATCH, 
discharging with, 33 
liability of charterer for, 35, 36 

QUARANTINE, 

detention through, 64 

QUAY, 

that is ready, charterer must name, 72 

QUEEN'S ENEMIES, 
delay caused by, 85 

RAILWAY TRUCKS, 

lack of, delay caused by, 31. See Trucks. 

READY TO RECEIVE CARGO, 
meaning of, 121 

REASONABLE TIME. 

meaning of, 50, 51, 55, 96 

for loading and discharging, 48, 55 

difficulty as to the meaning of, 51 

American law as to, 53 

allowed merchant when no time fixed for discharging, 55 

must be judged by the facilities, 56 

question for the jury to decide, 62 

must have regard to the circumstances, 96 

REASONABLE DISPATCH, 

consignee bound to give, 55. See Loading and Dis- 
charging, 
question for the jury to decide, 62 
no time mentioned, 82 

REPAIRS; 

deviation owing to, 71. See Delay, 

RUN OF THE SHIP, 

meaning of, 4. See Lay Days^ 

RUNNING DAYS, meaning of, 4, 6, 129, 130. See lay Days. 
not necessarily consecutive, 4, 6 
different from days running, 6 
mean same as days, 6 

SAINTS' DAYS, 

may be included in lay days, 3 

SHIPOWNER, 

duty to bring ship to agreed place of discharge^ 29 
where has no lien, charterer liable, 133 
where has lien charterer not liable, 133. See Cesser 
Clauses, 



when risk of strike falls on^ 55 
must perform voyage as quickf] 



y as possible, 62 
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UKOWSTORM, 

* delay caused by, 78. See Delay. 

SO NEAR THERETO AS SHE CAN SAFELY GET, 

meaning of, 23, 39, 114, 128, 129 

permanent obstacles preventing discharging, 24 

when voyage at an end, 25 

charterer bound to use all reasonable means, 2j 

ship may be lightened without breaking continuity of 
voyage, 2^, 28 

where obstacles neither physical nor absolutely per- 
manent, 27 

relates to leaving as well as entering the port, 27 

SPOUT, 

for loading coal. See Colliery Guarantee. 

STRIKE, 

at colliery, 18, 19, 100. See Delay. 
delay through, 21, 35, 55, 59, 79, 82 
occurring where time nxed, 59 
of railway servants, 64 
meaning of, 79 

SUNDAYS AND HOLIDAYS, 

may be included in lay days, 3. See Lay Days^ Holidays 
excepted, 15, 107 
work done on, 15 

TRUCKS, 

insufficient railway, 38. See Charterer^ 
not obtainable, duty of charterer, 106 

TURN. See In Regular Turn. 

WORKING DAYS. See Lay Days, Colliery Working Days. 
vary in different ports, 3 
in port of London, 3 
in other ports, 3 
Christmas not included, 3 
in foreign ports, 3 

may include Sjindays and Saints' Days, 3 
meaning of, 3, 7 
mean calendar days, 6 
exclude holidays usually observed, 7 
bad weather days not excluded in, 7 | 

of twenty-four hours, 8, 10 
of twelve hours, 9 
of twenty-four consecutive hours, 10 
weather, 10 

part, counted as whole days, 11 | 

ship's holidays, counted as, 17 

USUAL AND CUSTOMARY TIME, 

meaning of, 36, 37 J 

liability of merchant and shipowner for discharge, 36 ^ 

delay caused by bombardment. 36 

detention outside the loading place, 37 I 

delay caused by charterer, 37 

load in, meaning of, 37 
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USUAL AND CUSTOMARY TIME, 
discharging in, 33 
what is, 34 

USUAL DISPATCH, 

meaning of, 30—36. Sec Custom of Port, 

lack of railway trucks, 31 

custom of port, 32 

with all dispatch as customary, 30 

crowded state of docks, 34 

custom of wood trade, 34 

duty of charterer to provide means of discharge, 3 ; 

WEATHER WORKING DAY, i, 10. See Days, Lay Days 
Working Days, 

WEATHER, stress of, delay caused by, 62. See Delay. 
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